Chapter 4

Fthics and Law

Written with John Park

CHAPTER OBJECTIVES

1. To promote the importance of the ethics codes that guide school psychology practice

2. To gain knowledge, understanding, and appreciation of federal and state laws that govern
school psychology practice

3. To learn about an ethical and legal decision-making model

4. To gain knowledge and understanding of the challenges of applying ethics and law in practice

INTRODUCTION

In the National Association of School Psychologists (NASP) Model for Comprehensive and Integrated
School Psychological Services (INASP Practice Model), legal, ethical, and professional practice is one of
the three domains of competency that form a foundation for training and practice in school
psychology and cur across all areas of practice (NASP, 2010a). Ethical and legal practice has remained
a foundational competency with each revision of the NASP Practice Model. It has been argued that
“I[Jwo of the most influential factors that have shaped school psychology over the years have been
legal and ethical issues” (Fagan & Wise, 2007, p. 113). School psychologists make decisions in all
areas of practice (e.g., assessment, intervention, advocacy) that affect the individuals with whom they
work; these decisions often have the potential to significantly affect the lives of children and families.
Thus, it is critical that school psychologists be knowledgeable about ethical codes, standards for
professional conduct, and laws and statutes that affect practice; engage in legal and ethical pracrice;
and be sensitive to the ethical and legal aspects of their work (Jacob, Decker, & Lugg, 2016).

School psychology is not immune to ethical issues. “[W]hen ethical issues engage the core of
our conscience, we become motivated to make the ‘correct’ moral choice and search for reliable
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Federal Role in Education

Whereas the right to education is not explici|
(he 10th Amendment, which states tha y

Constitution, nor prohibited by it to the s
thP]c" (U.S. Const. amend. X), indirec] a[|m‘ are reserved to the States respectively, or to the
+ Ay Indirectly delegates s i i
* 1 5 v < s powe - sc b 3 r I«
education. Specifically, states levy taxes that -m!jx II M;"” :J” e st for “Ei};- " P:;"'“
: - § that are used to fund public education. Additionally, a
review of state constitutions demonstrates that 4| i public educ . %
education system (Parker, 2016). In d all include some language regarding a public
‘ 2 - M essence, education has i
i s ) n has alway: -d as a state and
local responsibility, because about 90% of funds for educati iP5 beei dmrmm;d - deral
. ‘ ducati i -de
ources (Data First, n.d). on operations come from nonfedera
Though the federal contributi
ution to e i - P
e I that pibliachnalyl ducation funding may scem relatively insignificant, the
g; Ztion andpother ed Ols Cpﬁl:ld greatly on this source of revenue. The U.S. Department of
uc S cilnle le 61.'&1 agencies work to maximize their support by collecting national data
on %u Tl; ?d i valuating performance, and fostering change (U.S. Department of Education,
‘201 ) Cd 9 _elij” government oversees state practices through what is called a spending clause—a
carrot-and-stick” approach—such that federal regulations on education must be upheld by state
and local school systems in order to receive federal funding (U.S. Department of Educarion,
2010). The agency distributes federal funds based on the following: a funding formula, such as
money provided to states based on number of children receiving special education services;

stated in the language of the U.S. Constitution,

“[t]he . r s g @
[tlhe powers not delegated to the United States by the

competition; and financial need determination.

Federal grants, an example of allocation of funds through competition, function in this same
spending clause manner. States must abide by regulations and laws that the federal government has
established in order to receive grant funding. For example, Race to the Top (RtcT) was a competitive
grant program signed into law by the Obama administration, which was aimed at incentivizing states
to improve education and school systems. This grant, introduced under the American Recovery and
Reinvestment Act of 2009 (ARRA), sought to bolster the economy, create jobs, and invest in the
(U.S. Department of Education, 2009b). RetT provided over $4 billion to top
ducation reform and positive student outcomes.
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The local school board differs from the state education agency primarily in that the Jo¢,
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A TIMELINE OF SPECIAL EDUCATION STATUTES AND EDUCATIONAL LAW
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FIGURE 4.1 Special Education Relevant Law Timeline
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of Education (1970) Education of District Behind) signed 2001
i _ " of Columbia (1872) ESEA reauthorization

sarents from four states (Delaware, Kansas, South Carolina, and Virginia) argued before the
éupreme Court in 1955 that the practice of segregated public schools was unconstitutional and
unequal. The decision of the Supreme Court (often referred to as Brown I) required the district
courts (with the exception of Delaware) to carry out school desegregation “with all deliberate

speed” (Brown v. Board of Education, 1955, p. 301). The judgment in the Delaware case called for
immediate admission of the plaintiffs to their schools and remanded the case back to the Delaware

Supreme Court. Before this case, the term separate but equalwas firstaccepted in a racial segregation
case, Plessy v. Ferguson (1896), and furthered by the formation of schools only for White children,
though no similar schools were created for African American students (Russo, n.d.). In Brown v.
Board of Education, the courts affirmed the 14th Amendment such that African American students
had the right to equal opportunities in education, and the practice of segregated schools was
declared unconstitutional (P. Wright, 2010). This decision was historic, marking the end of the

“separate but equal” standard that the Supreme Courts had set 60 years earlier.

Educational Opportunity and Quality

[n 1965, President Lyndon B. Johnson signed the Elementary and Secondary Education Act
(ESEA) to address the multifaceted issues of poverty in the United States at the time. ESEA was
subsequently reauthorized many times. Two revisions with ‘the intentions of improving the
deliveries and reach of the original act include the No Child Left Behind Act of 2001 (NCLB) and
the Every Student Succeeds Act of 2015 (ESSA). These three documents are briefly presented

below, along with links to resources for more in-depth information.
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the impact of court cases during the civil rights moveme
pmicularly related to the inequity of funding and expectations and the segregation in
African American children, parents of children with disabilities began to question the exclusion
and segregation of children with disabilities in public education (P. Wright, 2010). What came
Jbout was legislation that requires schools t provide a free and appropriate public education
(FAPE) for students with disabilities provided in the least restrictive environment (LRE). School

psychologists play an integral role in the process of eligibility determination through consultation,
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Education for All Handicapped Children Act of 1975

In 1975, Public Law 94-142 was signed by Congress as 2 measure o ensure that all children with

disabilities had a right to free and appropriate public education and to hold public institutions
children be educated in the

accountable for providing such education. It also required that these
ment that was appropriate © meet their educational needs, which were to

ualized Education Program. Since 1975, Public Law 94-142 was revised
liarly rccognized as IDEA 2004. Two landmark cases preceding Public

Law 94-142 (PARC v. Commonwealth of Pennsylvania and Mills v. Board of Education of District of
Columbia) helped to pionecr the direction roward educational equality and justice as the conclusions
of these court cases underlie [DEA 2004 today.
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The case of Board of Education of :

[he fdfc‘ln:c Cnur: --” u: ur.wn .Of ffemlfnr,(» Hudson School District v. Rowley (1982) was heard
by the SUPIE . . e school districe provided Amy Rowley, who had a severe hearing
mpairment. with scrvlccs.and support through an 1EP bu: d O?V;)i; " :rm;rs' ‘m uest to hire a
dgn I_mgngF interpreter for her academic classes. Her pare en[::f d er‘ P d rhis c}me eventually
went to the federal district court and the U.S, Court of[;)‘\ r:lsl :his‘ulflnfioir:ld that ‘dkcqpiff Amy’s
scademic achievements, her hearing impairment affected Eﬁr ‘alz;lit :0 learn as n:mch ~or perform
el a5 e would If sher did ot have dhe impairment. The cour}l dcte.rmin;d that the district
complied f"i[h the procedural aspects of IDEA; however, they had failed to provide Amy with
FADE, defined by the court as “an oOpportunity to achieve her full potential commensurate with
the opportunity provided to other children” (Board of Education of Hendrick Hudson School District
. Rowley, 1982, “Syllabus” para. 1). ‘

More recently, the U.S. Supreme Court addressed FAPE in the case of Endrew F. v. Douglas
County School District (2017). The court’s ruling declared that a higher standard of educartional
henefit must be received by children with disabilities such that their IEP provides a “meaningful
«ducational benefit” in accordance to FAPE under IDEA (NASP, n.d.-c). Specifically, the court
«ated that the IEP must be “reasonably calculated to enable a child to make progress appropriate
in light of the child’s circumstances” (Endrew F. v. DCSD, 2017, p. 11). This emphasizes the need
o IEDs that are truly individualized and written specifically for the needs of the child, with the
goal of enabling the child to make progress.

Least Restrictive Environment

In addition to the pertinence of FAPE in IEPs, LRE is another provision of IDEA that schools
must follow when creating IEPs for students in special education. The LRE regulation requires
that schools educate children with disabilities with nondisabled children “(i) [tJo the maximum
extent appropriate. ..; and (ii) ... [that] removal of children with disabilities from the regular
if the nature or severity of the disability is such that

educational environment occurs only

educational in regular classes with the use of supplementary aids and services cannot be achieved

satisfactorily” (U.S. Department of Education, n.d.-e, Sec. 300.114(a)(2)(i,i1)). This allows students
[um as well as an opportunity to be educated with their

access to the general education curricu
he likelihood of students automatically being

peers in the general education setting and reduces t

solely placed in segregated classes.
Corey H. v. Board of Education of City of Chicago (1998) is a noteworthy case that highlights

the importance of educating students with disabilities in their LRE, as well as the importance of
accountability across state and local authorities of education. The court of Corey H. Board of
Education of City of Chicago determined that the Illinois State Board of Education failed to monitor

and supervise the Chicago Board of Education’s inappropriate placement of students with low-
incidence disabilities into highly restrictive environments and neglected to educate school staff and

administration about IDEA regulations, namely LRE (P. Wright, n.d.). Furthermore, it was
tevealed that the entire Chicago Public Schools district was assigning studentsin special education
© particular schools and elassrooms solely based on theit IDEA classification (Corey H. v. Board
9 Education of City of Chicago, 1998; P, Wright, n.d.). Though organizations across the state and
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Individuals With Disabilities Act (IDEA) _
In 1997, IDEA revised Public Law 94-142, and it was reauthorize
Disabilities Education [mprovement Act (IDEIA). IDEIA was-a-lmen £
throueh the Every Student Succeeds Act (ESSA). A number of revisions and additions were mac‘ie
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Eligibility process. Specific eligibility for special education under IDEA is determined through
o multidisciplinary team (MDT) decision regarding the results of a full initial evaluation that is
t)rpically conducted by the school psychologist and other specialists as appropriate, such as a speech
pathologiSt or occupational or physical therapist (U.S, Department of Education, n.d.-a). The
MDT, sometimes referred to as the IEP team (though the IEP team is not always the same as
the MDT), determines the child’s eligibility for special education services. This team includes the
parents Of guardians, at least one regular education teacher, at least one special education teacher,
and a school psychologist or other individual qualified to conduct and interpret assessments of
children. Additionally, “other individuals who have knowledge or special expertise regarding the
child, including related services personnel,” can be included if the parents or guardians or school
representatives believe this is important (U.S. Department of Education, n.d.-a, para. (d)(1)(B)(vi).
The evaluation team’s report should cover any or all areas of concern for the suspected disability in
terms of cognitive, physical, communication, social-emotional, and adaptive development.

Section 504 and ADA Amendments Act

Although IDEA's regulations present as an access statute for children ages 3—21 in the education

setting, Section 504 of the Rehabilitation Act of 1973 (Section 504) and the Americans with

Disabilities Act (ADA) Amendments Act of 2008 are civil rights and equality statutes that apply
to any and all individuals with disabilities. Both laws protect individuals with disabilities against
discrimination in public programs due to their disability (Disability Rights Education & Defense
Fund, n.d.). Eligibility under Section 504 is more encompassing than IDEA. Any student who has
“a physical or mental impairment that substantially limits one or more major life activities,” which
includes learning, is protected under Section 504 (U.S. Department of Education, n.d.-c).
Particularly in the school setting, a Section 504 plan refers to a legal document that details a list
of accommodations that schools are required to provide for a student.

It should be noted that Section 504 is independent of IDEA and special education, such that
astudent with a disability may receive services under Section 504 and not be eligible under IDEA,
or may be eligible under both Section 504 and IDEA, negating the need for a Section 504 plan.
According to the U.S. Department of Education (n.d.-c), if a student is eligible for services under
both Section 504 and IDEA, it is not necessary for the student to have both an IEP and a Section
504 plan. The IEP is a written document developed for every child identified with a disability
under IDEA. According to the Section 504 regulation, the requirements for FAPE can be met
through implementation of the [EP (U.S. Department of Education, n.d.-c). Thus, accommodations
that would be listed on a Section 504 plan could be included in the IEP. For instance, a child who
exhibjrs significant academic challenges due to attention deficit hyperactivity disorder qualifies to
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Di tionality and Overrepresentation of Minority Students in SPGCial
isproportio

Education

idance to address the needs of children suspecteq of of
Statutes and case law offer tools and g‘”. ance ific guidance to address discriminatory Practice,
identified with a disability, and often provides SPCCI cg Is used for special education evaluari,
and racial or cultural bias. Unfortunately, practices and tools use P - ng
i ial or cultural bias, The intent of IDEA and its predecessors has een g
are not all without racia Ry dewickin IDEA and case lawe attempy
provide equity to all children with disabilities. Standards wi : d cligibilicy determir. 0
reduce discrimination and bias, particularly in relation to evaluation and e 1?,711 : ty i nz;uon’
For example, IDEA standards state that evaluators must consider tlfe potential for racial or cu tjura\
bias in assessments and other evaluation tools, engage in nondiscriminatory assessment Practices,
and use multiple methods of data collection to make eligibility decisions (U.S.- D‘t'partment of
Education, n.d.-a). It is important to consider how racial and cultural factors might influence the
IDEA process (e.g., evaluation, test selection, eligibility determination).
The issue of minority overrepresentation in special education has been under investigation by
Congress since 1975, when it found that African American children
overrepresented. In reauthorizing IDEA in 2004, Con

require states to address any disproportionality and overrepresentation of minorities in special
education (U.S. Department of Education, n.d.-g). According to the regulations, states must
establish policies and monitor LEAs to prevent overidentification for special education by race and
ethnicity, and must collect data and examine it for evidence of significant disproportionality by
race or ethniciry (U.S. Department of Education, 2007).
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