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“under-criminalisation” characterised violence in the home. Even though the
criminal law has long prohibited assault and battery, police were reluctant
to enforce these laws in cases of domestic assault. This has produced a range
of law reform and prevention initiatives in recent decades that specifically
apply to domestic violence (Government of Victoria 2019; Neave, Faulkner
& Nicholson 2016; Rollings & Taylor 2008; World Health Organisation 2010).

Legal definitions of “cyber-crime” are also highly problematic. A range of
harmful behaviours can be committed with digital technologies. However,
the law has been slow to recognise many as crimes. Some activities, such
as fraud, equate with recognised criminal offences involving deception or
theft. The only difference between a real or virtual crime in these cases is the
use of a computer or mobile device to commit the offence. Cyber-bullying
or using an avatar to commit a sexual assault in a virtual world (Warren
& Palmer 2010), are more problematic to classify as crimes, even if such
behaviour might cause temporary shock or harm to the person controlling
the unsuspecting avatar. Criminalising various forms of cyber-bullying
might also be considered evidence of the over-criminalisation of common
or trivial activity that could be better regulated through other means, or
the under-criminalisation of more serious forms of cyber-harassment,
predatory sexual behaviour or image-based sexual abuse that can cause real
and ongoing harms to victims. Specifically, under-criminalisation allows
prejudicial values that contribute to this type of harmful behaviour to remain
unregulated (Henry & Powell 2015; Powell & Henry 2017).

DIALOGUE BOX 1.2

[1.50] The law of murder applies to intentional or deliberate killings, while
the law of manslaughter applies to negligent, reckless or accidental conduct
that leads to death. Manslaughter highlights several grey areas in the legal
definition of crime. For example, one variation of manslaughter is culpable
driving, which involves negligent or reckless use of a motor vehicle that leads
to death. Between June 2009 and June 2014, 62 people were convicted of
culpable driving in Victoria, with the average term of imprisonment 5.92 years
(Sentencing Council of Victoria 2015). By contrast, there are many well-
recognised risks of serious injury or death associated with organised sport. For
example, in November 2014, New South Wales cricketer Phillip Hughes died
after being struck in the head while batting (Knox 2015). Rather than calling for
the sport of cricket to be banned, which is a common response after people
die as a result of injuries sustained in combat sports such as boxing (Haxton
2015), the cricket community and the popular media viewed this incident as
an unfortunate accident. There are rarely calls to lay manslaughter charges
in cases where deaths result from sports activities. Rather, the debate tends
to focus on whether the sport should be banned outright, or at the very least
more heavily regulated.
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crime is a social process that influences, and is influenced by, a complex
series of relationships between the offender, the victim(s), formal justice
agencies such as the police and the court system, and the general community.
Hillyard & Tombs (2007: 12) indicate “undue attention given to events which
are [legally] defined as crimes distracts attention from more serious harm”
that can often be caused by governments or large multinational corporations.
When social processes are considered alongside the legal definitions of crime,
it becomes clear that the criminal law and its enforcement is underpinned by
complex power relations.

Evidence indicates Indigenous Australians “are typically two to five
times” more likely to be victims of violent crime than non-Indigenous
Australians (Willis 2011: 1). In most cases, the offender will be another
Indigenous person. These statistics reflect a complex set of social processes,
dating back to colonisation, associated with both criminal offending and
high rates of victimisation in Australian Indigenous communities. Chris
Cunneen (2001) indicates these processes are closely related to a long
and problematic history of police relations with Australian Indigenous
people. For example, Indigenous women are highly mistrustful of
police reactions once an incident of criminal violence is reported. Willis
(2011: 5) demonstrates the “failure to act, ... slow responses, disrespect,
cultural insensitivity or laying blame on the victim” have all contributed
to scepticism of police by Indigenous Australians. Moreover, if the
offender is from the same Indigenous community, their apprehension
and imprisonment can be more destabilising than the harm caused by
the original crime. This is because the stigmatising effects of a criminal
punishment on the individual or their community might be far greater
than the comparatively minor harms that commonly come to police
attention (Hillyard & Tombs 2007: 12).

The social processes associated with criminal enforcement and punishment
can help to explain the problem of Indigenous over-representation in the
criminal justice system. Blagg et al (2005: 138) indicate many criminal “laws
are facially neutral but have an uneven impact” when enforced. Young
Indigenous men and women are over-represented in Australian crime
and prison statistics (Allard et al 2010). Increased public visibility means
that minor offences committed by and against Indigenous people, often
in public places, are easier for police to detect and formally process. This
creates a spiral effect, where additional forms of social control, including
more rigorous policing and increased penalties, target Indigenous people
and their communities to combat higher recorded levels of offending.
This becomes a form of population profiling, where the very fact of more
recorded crime generates a perceived need by politicians and justice
officials for more coercive formal responses (Harcourt 2007). This pattern
increases the prospect that more Indigenous people will enter the justice
system or receive harsher penalties for repeat offences that will be easier
to detect.




image9.png
Chapter 1 What is crime and who is the criminal? 11

The disproportionate and repeat application of strict legal definitions of crime
in many Indigenous communities is closely linked to broader problems of
geographic remoteness and political disempowerment (Cunneen 2001: 230).
By emphasising social harm, critical criminologists (Agnew 2011) recognise
how legal definitions can incorporate both conventional notions of crime
that focus on an offender’s intentional actions towards an identifiable
victim, as well as systemic institutional bias produced by the criminal
justice system itself (Blagg et al 2005; Cunneen 2006; Shaw 1966). A social
definition recognises the connections between problematic historical and
contemporary forms of justice intervention, and the politics of lawmaking,
enforcement decision-making and social policy (Matthews & Kauzlarich
2007). For example, many Indigenous people have experienced forced
removal from their families and traditional lands, a lack of citizenship and
inadequate governance. The over-zealous use of the criminal law, and its
failure to protect worthy victims of criminal harm, magnifies the systemic
political marginalisation that has been experienced by Indigenous people
since colonisation (Baldry & Cunneen 2014).

FIGURE 1.3 Colonial police and Indigenous people
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DIALOGUE BOX 1.3

[1.70] Critical criminologists question the framing of crime policy solely in
light of the legal definitions of crime (Agnew 2011; Cunneen 2006: 344). While
social harm is often difficult to precisely identify, several authors highlight how
this term can help to identify many problems with the practical application of
legal definitions of crime.

Hillyard & Tombs (2007: 11) indicate most crimes detected by police and
processed through the courts are “minor” or “petty events” that might expose
individuals or communities to some forms of harm. Some identifiable losses
are relatively trivial, or can be recovered through insurance or other forms of
compensation. However, the relationship between crime and punishment often
stifles the development of social policies that might be more effective than the
criminal law in reducing various physical, financial, emotional or cultural harms.
A social process approach recognises that criminal justice policy should
examine not just “the conditions under which criminal behaviour occurs, but
the conditions that allow for criminalisation itself” (Cohen 1992: 27).

Critical criminologists recognise that exposure to the criminal justice system
increases the stigma people can experience from social deprivation and
political marginalisation. As a result, several alternatives to formal criminal
prosecution for minor offending have emerged in recent decades. Commonly
termed “diversionary programs”, these initiatives recognise adults and young
people involved in “pre-crime” or minor one-off offences, are better served
by a “reintegrative” strategy (Braithwaite 1989), rather than a formal criminal
punishment. Restorative justice programs instigated by police (Richards
2010) and drug diversion programs (Wundersitz 2007) are two examples that
aim to provide assistance to the wrongdoer to correct their behaviour and
prevent reoffending, rather than administering a formal punishment, such as
a fine or term of imprisonment, which might lead to the continuance of the
behaviour when an offender is released.

Diversionary strategies are only available if the behaviour fits within a
conventional legal definition of crime. Therefore, a social harms approach is
likely to be critical of restorative or diversionary programs, due to:

... the problematic way in which crime is defined, the highly political nature of
defining harms as crimes ... the problematic way in which the state creates harm
by controlling crime, and the overall ineffectiveness - and potential harmfuiness -
of mechanisms of social control. (Matthews & Kauzlarich 2007 49)
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people smuggling, drug trafficking and environmental degradation are
prominent examples (Warren & Palmer 2015). The growing concern over
transnational crime has generated a wealth of research and strategic policy
responses from various organisations established by the United Nations
(United Nations Office on Drugs and Crime 2019), and the European
Union (Colson & Field 2016), to promote awareness of these problems,
and advise national governments on how to develop appropriate legal and
policy responses (see Joseph & McBeth 2010; Office of the United Nations
High Commissioner for Human Rights 2010; United Nations 2005; Weber,
Fishwick & Marmo 2016).

Human rights are minimum standards directed at governments and state
authorities aimed at protecting citizens. However, human rights are not
enforceable in the same way as the criminal law. They encourage governments
and government officials to comply with basic standards in the treatment and
regulation of human behaviour. Even if a state intends to treat people with
fairness or compassion, formal policies associated with criminal law and its
enforcement can still potentially violate international human rights law. The
main forms of human rights protected under international law include:

* Safety of the person, which promotes equal treatment and freedom of
movement under the law, and prohibits torture, cruelty, slavery, and racial,
religious or political persecution.

 Individual freedom, including freedom of opinion, expression, thought,
religious adherence and peaceful protest, and prohibitions against
religious or racial hatred.

* Fairness, including prohibitions against arbitrary arrest, detention or exile,
and the right to a fair public hearing and the presumption of innocence.

* Peaceful enjoyment of property and privacy (Robertson 2002: 102-130).

Many human rights laws are incorporated into Australian State and Federal
law, or are embedded in the rules of criminal procedure. However, a social
harmapproach recognises these minimum standards are notalways enforced.
A human rights approach in criminology also focuses attention towards the
concept of state crime (Pickering 2005; Weber, Fishwick & Marmo 2016),
which is a substantial departure from conventional definitions of crime that
focus primarily on individual wrongdoing.

WHO IS THE CRIMINAL?

[1.90] Since 1880s (Pick 1989), the quest to identify “who is the criminal” has
involved an ongoing tension between mainstream studies focusing primarily
onindividual factors, and critical studies examining the social causes of crime
(Agnew 2011). Each approach aims to identify and prevent harm. However,
varying definitions of crime, and the focus on distinct personal, familial,
social, cultural and environmental traits, produces conflicting views about
the dominant factors that might explain why a person engages in certain
forms of criminal activity.
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Research focusing on the nature of the offender’s behaviour, rather than
the characteristics or context of the offence (Kenny 1945), tends to accept
prevailing legal definitions of crime unquestioningly, or broadens these
definitions to examine biological and psychological factors that might
contribute to aggressive, violent or dishonest behaviour. Early biological
theories of crime were heavily influenced by Charles Darwin’s theory of
evolution. These approaches examined aberrations in the facial structure,
head shape or physical stature of convicted criminals, and concluded that
criminals were biologically inferior to “normal man”. As such physical traits
were considered innate, or something a person was born with, it was believed
a convicted criminal could never be rehabilitated. The only way to prevent
crime was to “eliminate the unassimilable” from the law-abiding population,
cither “by imprisonment for life but by death if need be” (Kenny 1945: 5).

FIGURE 1.4 Cesare Lombroso’s photos for criminal classification
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Source: The Wellcome Images Collection at https:/commons.wikimedia.org/w/index php?titie=
‘Special:Search&limit=20&offset=60&profile=default&search=lombroso&advancedSearch-
current={}&ns0=1&n: &ns12=18&ns14=18&ns100=18&ns106=1#/media/File:Cesare_Lombroso,
I'Uomo_Delinquente,_1889_Wellcome_L0030261.jpg.

Cesare Lombroso used early photographic technologies to classify different types of criminal
based on physical appearance. These “portraits of criminology”, published in 1889, depict
individuals convicted and imprisoned for various crimes in Italy and Germany, including theft,
robbery and murder. Lombroso sought to examine whether people convicted of certain types
of crime shared similar facial features or could be visibly distinguished from non-offenders.
Later variations of this approach, referred to as “somatotyping”, attempted to match different
body shapes to particular forms of crime. Contemporary biometric and facial recognition
technologies involve similar forms of physical profiling but are deployed mainly for security
purposes (Hu 2017; Smith, Mann & Urbas 2018).

Contemporary variants of these theories investigate psychological traits
observed in convicted criminals or people displaying the early signs of
anti-social and aggressive behaviour (Rose 2010). These theories also tend
to uncritically accept legal rather than social or human rights definitions
of crime. Psychological theories situate deviant behaviour in the mind,
and examine why some individuals might have problems controlling their
mood, temper or self-gratifying impulses. Other approaches argue that
exposure to maltreatment as a child can stifle learning and emotional or
neurobiological development (Lee & Hoaken 2007). Psychological theories
attempt to identify and treat the causes of anti-social and violent behaviour
through medication or psychotherapy, ideally before a person has committed
a serious crime (Volkmar 2019). In extreme cases, if a person presents an
obvious danger to the community or is not responsive to treatment, the only
choice is permanent confinement in prison or a psychiatric facility.

Social, economic and environmental theories examine how formal decisions
by lawmakers, the police, courts and the correctional system affect certain
individuals or groups in society. Research demonstrates people experiencing
economic deprivation, lack of educational opportunity, heightened public
visibility or a lack of political power are more likely to be exposed to the
criminal justice system or labelled as actual and potential criminals (Gibbs
2010; Lea & Young 1993). This does not necessarily mean legal definitions of
crime are irrelevant or inadequate in combating various forms of social harm.
Rather, these approaches emphasise the need to “take crime seriously”, by
holistically examining the social context behind various forms of criminal
offending, including the circumstances of the offender, the impact of crime
on actual or potential victims, the effects of policing and legal strategies
aimed at preventing crime, and the broader social reactions to each of these
factors.

This tradition of research indicates most offences reported to or detected
by police are committed by and against people of similar social standing.
However, the tendency for the criminal law, police and the media to
focus on highly visible street crimes can skew the equal operation of the
criminal law. For example, evidence suggests that police tend to devote
disproportionate attention to minor forms of street offending by targeting
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misuse and the like” vary immensely “across time and space”. This means not
all people experiencing these life stressors are likely to offend, or will do so in
the same ways. Rose also cautions that the growing emphasis on preventing
the “risk” of crime through “pre-crime” laws or “over-criminalisation” places
more pressure on legislators and criminologists to develop methods of
predicting “who is the criminal”. This can lead to “threshold-lowering”, where
assessments of a person’s risk of offending or reoffending are based on
relaxed psychological and legal criteria, or “net-widening”, which opens up
the prospect more people are captured by broader risk classifications (Rose
2010: 88).

Many people diagnosed with developmental conditions, such as autism
spectrum disorder (ASD), can simultaneously “be highly intelligent yet display
significant developmental delays in other areas” (Attwood, Hénault & Dubin
2014: 134). This is especially problematic if people with ASD misinterpret
social cues relating to intimacy and sexuality, or are unable to fully appreciate
the consequences of their actions. While the social stigma associated with
sexual offending would suggest criminal prosecution and incarceration is
desirable to protect the community, this can also have potentially damaging
implications for people with ASD, including greater risk of violent victimisation
and suicide. This raises several complex issues regarding the appropriate
levels of support to identify, prevent and manage these risks in the broader
community, while limiting the potential risks of imprisonment for people with
ASD (Allely, Kennedy & Warren 2019).

CONCLUSION

[1.110] This chapter illustrates several tensions associated with defining
crime. A strict legal definition can accurately identify the types of
behaviour prohibited under the criminal law, but provides limited scope
for examining how such definitions are applied by formal justice agencies.
Greater understanding of why crime occurs and how it intersects with
notions of harm and human rights requirements is developed through
“critical criminology”, which examines the social processes associated with
criminal law making, enforcement and punishment. Each of these issues has
important political dimensions that involve clear tensions between those
advocating for the expansion or contraction of the criminal law. Criminology
strives to understand these tensions by using research to inform the ongoing
development of justice policy. It also seeks to develop new ways of identifying
and combating crime that are sensitive to protecting the competing rights of
crime suspects, victims and the broader community. The social and political
importance of these issues ensures that appropriate definitions of crime, or
theories aimed at identifying “who is the criminal”, will always be open
to debate. How these differences are reconciled across the broad range of
behaviours that might cause harm or be considered as crimes remains an
ongoing mission for Australian criminology.
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[1.10] The term “crime” is often “taken-for-granted” and poorly defined
in historical and contemporary criminological research (Hillyard & Tombs
2007: 11; Lanier & Henry 2001a: xi). In fact, criminologists are often divided
about the appropriate ways to define “crime”. The term comes with many
underlying assumptions, and there is extensive debate over whether some
behaviours are or should be classified as crime. This is because criminalising
certain behaviours has many individual and social consequences, as it is
tied to the state’s power to investigate people and punish them if they are
convicted of an offence.

Many popular films and television shows focus attention on police attempting
to catch and imprison “crooks”. In this context, “crime” is most commonly
associated with conduct that is clearly harmful to others. Murder and other
violentbehaviours, robbery, drug trafficking and organised crime are common
examples depicted in crime news, documentaries and television dramas. This
is because such offences carry much popular intrigue as police attempt to
identify “whodunit”, or the drama of a real or fictitious criminal trial unfolds.
Our popular fascination with ideas of justice is closely connected to the
wrongfulness of violent, predatory or exploitative human conduct. However,
a deeper series of theoretical and applied debates examines the “problematic
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disconnect between harm and crime” that ensures “only some harms come
to be defined as crime” while others that often involve powerful individuals
or groups tend to remain “beyond control” (Michalowski 2016: 182). In other
words, the state’s power to punish through formal penalties such as fines,
imprisonment, and even the death penalty in some jurisdictions, is often
applied selectively for certain behaviours or against specific populations,
while other conduct that causes more social or environmental harm is either
not dealt with at all, or is subject to different laws.

Power is a significant factor when defining crime, or when applying that
definition to individuals or groups deemed to be “criminal”. However,
popular opinion on whether or when conduct should be treated as a criminal
offence depends on the context. For example, if a police officer uses non-lethal
force to subdue a fleeing suspect, it is more likely to be deemed an internal
disciplinary issue rather than a criminal assault. The nature of the police role
and public perceptions of the seriousness of violent activity are key factors
to be considered in making such a decision. Many activities that can cause
serious harm to individuals or their property, such as a government’s delay
in providing aid to flood or bushfire victims, are more likely to be classified
as political issues rather than criminal offences. These and many other actual
or hypothetical examples highlight that conflicting social processes shape
our views about the behaviours or types of people considered to warrant the
label of “criminal” (Lynch, Stretesky & Long 2015).

FIGURE 1.1 Bushfire
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Individuals and agencies within the criminal justice system are also part of a
complex web of social institutions that help to determine why some forms of
behaviour are considered crimes, while others that clearly produce a variety
of harms are often harder to classify. Understanding these institutional
relationships can help to explain why public reactions to certain forms of
harmful behaviour vary between urban and rural areas (Coventry & Palmer
2008), across cultures (Warren & Palmer 2015) or throughout history (Lanier
& Henry 2001b). Theoretical divisions within the field of criminology can
produce conflicting approaches to examining the role, focus and impacts
of the criminal law. For example, “mainstream” criminologists commonly
“let the state define their subject matter” by focusing primarily on legal
definitions of crime, even if this overlooks “the larger social forces that
cause crime” (Agnew 2011: 3). By contrast, “critical criminologists”
question formal legal definitions of “crime”, often by drawing on human
rights laws or interrogating the negative social impacts of the processes of
criminalisation. Lynch, Stretesky and Long (2015: 33) suggest that because
criminologists have neglected to define crime adequately, there is no
agreed “objective and scientific” knowledge of this term. This problem is
revealed through inconsistencies in the application of this term to the same
behaviours in different locations or time periods, which can undermine the
broader knowledge-base within criminology. Such divisions highlight the
difficulties in identifying the core characteristics of crime, which ideally
should be the essential starting point for any criminological research (see
Agnew 2011).
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[1.20] Even if legal definitions are politically laden or unscientific (Lynch,
Stretesky & Long 2015), the criminal law is the most obvious method of
defining crime (Tappan 1947). Legal definitions identify behaviours that
involve some degree of moral blame tojustify a formal investigation by police,
a prosecution and punishment implemented by the state and its institutions.
The law stipulates that certain behaviours are classified as crimes when a
person intends to cause or actually produces harm (Brown 2009: 272) that
is prohibited by the criminal law (Tifft 2002: 249). If a person is detected,
prosecuted and convicted for an alleged offence, a formal punishment serves
to admonish the offender, protect the community and deter others from
engaging in the same or similar conduct in future.

Each Australian State and Federal Parliament has enacted a Crimes Act or
Criminal Code. These laws identify the types of behaviour classified by the
state as crimes, and include definitions of prohibited behaviours such as
murder, manslaughter, rape and theft. A further range of offences involves
conduct that violates the rules of criminal procedure, such as tampering with
evidence or witnesses involved in a criminal trial. However, most crimes
involve behaviour that causes identifiable harm to other people or the
community in general. For example, the Crimes Act 1958 in Victoria contains
legal definitions of the following classes of offending:
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« offences against the state, including treason;

« offences against the person, including assault, threats to kill, extortion and
female genital mutilation;

rape and other sexual offences;

theft and related offences, including identity fraud and money laundering;

.

criminal damage to property, including arson;

.

contamination of goods; and
« conspiracies or plans to commit a serious offence.

Most equivalent legislation in other Australian States and in many overseas
jurisdictions replicates these offences. However, while there is general
consistency in the content of the criminal law, there is much debate regarding
whether various types of behaviours should be considered crimes. Many
harmful acts can be morally or legally justified, and therefore immune from
formal criminal investigation and prosecution, while others of the same
type are selectively pursued (Wallerstein 2006: 21-29). Such inconsistencies
reinforce arguments that question relying on the content of the criminal law
as the sole method of defining crime (Lynch, Stretesky & Long 2015).

Criminal law also specifies the rules governing police investigations and
procedure. These help to ensure allegations of crime are dealt with fairly. They
include correct procedures for gathering evidence, questioning witnesses and
ensuring individual rights are protected, including the right to an interpreter
and the right to legal representation. These procedural requirements are
linked to the idea of “due process”. It would be extremely unfair for the state
to convict and punish a person alleged to have committed a crime without
strict procedural rules to determine how guilt is proved (Bronitt & McSherry
2001: 7). The criminal law therefore sets many limits on the police and other
justice agencies to balance their formal investigative powers against rights
aimed at protecting individuals accused of crime. This structure reflects the
philosophical foundations of the Australian “adversarial system” of criminal
justice.

DIALOGUE BOX 1.1

[1.30] In theory, the criminal law “should be reserved for the most serious
harms” (Des Rosiers & Bittle 2004: ix). However, critics such as Brown (2009)
suggest inadequate limits have been placed on the types of behaviour that
should be defined as crime under the law. This has several implications for
how the criminal law regulates human behaviour and highlights its inherently
political character.

Extensive research highlights how politicians who claim to reflect public
sentiment often automatically expand the criminal law when an actual or
perceived social problem emerges. This is a form of “over-criminalisation”
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(Ashworth & Zedner 2008), which according to Brereton (1996: 83), results in
sweeping reforms to “key areas of crime and justice policy” without adequate
reference to criminological research or the harms caused by these processes.
This means expanded legal definitions of crime prohibit an increasing number
of less serious or harmful behaviours, which extends the stigma of a criminal
conviction to encompass more people. According to Des Rosiers & Bittle
(2004: ix), this “reflex application of criminal law to deal with ... complex
social issues” is highly problematic. As more people are charged, convicted
and sentenced to a wider range of illegal behaviours, it becomes harder for
these people to “reintegrate” into society (Braithwaite 1989). The result is a
“net-widening effect” (Walker 2005: 223) that stems from increasingly broad
definitions of crime targeting behaviours that are not necessarily violent, harmful
to others or commonly accepted as criminal activities. These processes might
be viewed as effective in reducing the harms caused by problematic behaviour,
but they are not necessarily an efficient use of the law, or the state’s policing
and justice resources (Mitsilegas 2014).

One example of net-widening is linked to the concept of “pre-crime” (McCulloch
& Wilson 2015; Zedner 2007). Pre-crime attempts to identify and prohibit the
early signs of criminal behaviour to prevent a more serious criminal activity in
future. Pre-crime laws often appear in popular culture (McCulloch & Wilson
2015) and are commonly justified in the war on terror (McCulloch & Pickering
2009), by extending laws prohibiting conspiracies that often involve groups
or organised crime networks, and attempts to commit crime. Historically,
the criminal law was a reactive method of promoting social cohesion, which
imposed punishments after an offence had occurred and was proven in court
(Bentham 2001). Pre-crime is a politically appealing method of attempting to
“pre-empt” future criminality. However, pre-crime laws also remove many due
process protections associated with the phrase “innocent until proven guilty”,
such as the presumption of innocence, the “right to silence, the right to a fair
trial and the presumption in favour of bail” (McCulloch & Pickering 2009: 632).
Critical criminologists argue pre-crime laws can be used to unfairly target
vulnerable individuals, who have limited grounds to challenge the accuracy
of their application. Therefore, pre-crime can reshape the very meaning of
the term “crime”, because its pre-emptive focus promotes greater feelings
of security or community safety by targeting risks that “could”, but are not
necessarily likely, to emerge (McCulloch & Wilson 2015: 3).

[1.40] The counterpoint to over-criminalisation is “under-criminalisation”,
which denotes the failure of the criminal law to define certain harmful
behaviours as crimes. Historically, crimes by businesses, commonly termed
“white-collar crimes”, were rarely incorporated into the criminal law
(Sutherland 1940). This is partly due to the complexity of many business
frauds, which are often difficult for police to detect or investigate. However,
“white-collar crime” is an extremely broad term encompassing a wide range
of business activities that can cause considerable harm, yet might be unlawful
in some contexts, but permitted in others (Tappan 1947: 98-99). Historically,




