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Griswold v. Connecticut 
Supreme Court of the United States 

March 29, 1965, Argued; June 7, 1965, Decided 
No. 496 

Reporter  
381 U.S. 479 *; 85 S. Ct. 1678 **;  
14 L. Ed. 2d 510 ***; 1965 U.S. LEXIS 2282 

Opinion

MR. JUSTICE DOUGLAS delivered the opinion of the 

Court.

Appellant Griswold is Executive Director of the 

Planned Parenthood League of Connecticut.  

Appellant Buxton is a licensed physician and a 

professor at the Yale Medical School who served as 

Medical Director for the League at its Center in New 

Haven -- a center open and operating from November 

1 to November 10, 1961, when appellants were 

arrested.

They gave information, instruction, and medical 

advice to married persons as to the means of 

preventing conception.  They examined the wife and 

prescribed the best contraceptive device or material 

for her use.  Fees were usually charged, although 

some couples were serviced free.

The statutes whose constitutionality is involved in this 

appeal are §§ 53-32 and 54-196 of the General 

Statutes of Connecticut (1958 rev.).  The former 

provides:

"Any person who uses any drug, medicinal article or 

instrument for the purpose of preventing conception 

shall be fined not less than fifty dollars or imprisoned 

not less than sixty days nor more than one year or be 

both fined and imprisoned."

Section 54-196 provides:

"Any person who assists, abets, counsels, causes, 

hires or commands another to commit any offense 

may be prosecuted and punished as if he were the 

principal offender."

The appellants were found guilty as accessories and 

fined $ 100 each, against the claim that the 

accessory statute as so applied violated the 

Fourteenth Amendment. . . .  

Coming to the merits, we are met with a wide range 

of questions that implicate the Due Process Clause of 

the Fourteenth Amendment. Overtones of some 

arguments suggest that Lochner v. New York, 198 

U.S. 45, should be our guide.  But we decline that 

invitation as we did in West Coast Hotel Co. v. 

Parrish, 300 U.S. 379; Olsen v. Nebraska, 313 U.S. 

236; Lincoln Union v. Northwestern Co., 335 U.S. 

525; Williamson v. Lee Optical Co., 348 U.S. 483; 

Giboney v. Empire Storage Co., 336 U.S. 490. We do 

not sit as a super-legislature to determine the 

wisdom, need, and propriety of laws that touch 

economic problems, business affairs, or social 

conditions.  This law, however, operates directly on 

an intimate relation of husband and wife and their 

physician's role in one aspect of that relation. 

The association of people is not mentioned in the 

Constitution nor in the Bill of Rights.  The right to 

educate a child in a school of the parents' choice -- 

whether public or private or parochial -- is also not 

mentioned.  Nor is the right to study any particular 

subject or any foreign language.  Yet the First 

Amendment has been construed to include certain of 

those rights. 

By Pierce v. Society of Sisters, supra, the right to 

educate one's children as one chooses is made 

applicable to the States by the force of the First and 

Fourteenth Amendments.  By Meyer v. Nebraska, 

supra, the same dignity is given the right to study the 

German language in a private school.  In other words, 

the State may not, consistently with the spirit of the 

First Amendment, contract the spectrum of available 

knowledge.  The right of freedom of speech and 

press includes not only the right to utter or to print, 

but the right to distribute, the right to receive, the right 

to read ( Martin v. Struthers, 319 U.S. 141, 143) and 

freedom of inquiry, freedom of thought, and freedom 

to teach (see Wieman v. Updegraff, 344 U.S. 183, 

195) -- indeed the freedom of the entire university 

community.  Sweezy v. New Hampshire, 354 U.S. 

234, 249-250, 261-263; Barenblatt v. United States, 

360 U.S. 109, 112; Baggett v. Bullitt, 377 U.S. 360, 

369. Without those peripheral rights the specific rights 

would be less secure.  And so we reaffirm the 

principle of the Pierce and the Meyer cases. 

In NAACP v. Alabama, 357 U.S. 449, 462, we 

protected the "freedom to associate and privacy in 

one's associations," noting that freedom of 

association was a peripheral First Amendment right.  

Disclosure of membership lists of a constitutionally 

valid association, we held, was invalid "as entailing 

the likelihood of a substantial restraint upon the 

exercise by petitioner's members of their right to 
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freedom of association." Ibid.  In other words, the 

First Amendment has a penumbra where privacy is 

protected from governmental intrusion.  In like 

context, we have protected forms of "association" that 

are not political in the customary sense but pertain to 

the social, legal, and economic benefit of the 

members.  NAACP v. Button, 371 U.S. 415, 430-431. 

In Schware v. Board of Bar Examiners, 353 U.S. 232, 

we held it not permissible to bar a lawyer from 

practice, because he had once been a member of the 

Communist Party.  The man's "association with that 

Party" was not shown to be "anything more than a 

political faith in a political party" ( id., at 244) and was 

not action of a kind proving bad moral character.  Id., 

at 245-246. 

Those cases involved more than the "right of 

assembly" -- a right that extends to all irrespective of 

their race or ideology.  De Jonge v. Oregon, 299 U.S. 

353. The right of "association," like the right of belief 

( Board of Education v. Barnette, 319 U.S. 624), is 

more than the right to attend a meeting; it includes 

the right to express one's attitudes or philosophies by 

membership in a group or by affiliation with it or by 

other lawful means.  Association in that context is a 

form of expression of opinion; and while it is not 

expressly included in the First Amendment its 

existence is necessary in making the express 

guarantees fully meaningful.

The foregoing cases suggest that specific guarantees 

in the Bill of Rights have penumbras, formed by 

emanations from those guarantees that help give 

them life and substance.  See Poe v. Ullman, 367 

U.S. 497, 516-522 (dissenting opinion).  Various 

guarantees create zones of privacy. The right of 

association contained in the penumbra of the First 

Amendment is one, as we have seen.  The Third 

Amendment in its prohibition against the quartering of 

soldiers "in any house" in time of peace without the 

consent of the owner is another facet of that privacy. 

The Fourth Amendment explicitly affirms the "right of 

the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches 

and seizures." The Fifth Amendment in its Self-

Incrimination Clause enables the citizen to create a 

zone of privacy which government may not force him 

to surrender to his detriment.  The Ninth Amendment

provides: "The enumeration in the Constitution, of 

certain rights, shall not be construed to deny or 

disparage others retained by the people."

The Fourth and Fifth Amendments were described in 

Boyd v. United States, 116 U.S. 616, 630, as 

protection against all governmental invasions "of the 

sanctity of a man's home and the privacies of life."  

We recently referred in Mapp v. Ohio, 367 U.S. 643, 

656, to the Fourth Amendment as creating a "right to 

privacy, no less important than any other right 

carefully and particularly reserved to the people." See 

Beaney, The Constitutional Right to Privacy, 1962 

Sup. Ct. Rev. 212; Griswold, The Right to be Let 

Alone, 55 Nw. U. L. Rev. 216 (1960).

We have had many controversies over these 

penumbral rights of "privacy and repose." See, e. g., 

Breard v. Alexandria, 341 U.S. 622, 626, 644; Public 

Utilities Comm'n v. Pollak, 343 U.S. 451; Monroe v. 

Pape, 365 U.S. 167; Lanza v. New York, 370 U.S. 

139; Frank v. Maryland, 359 U.S. 360; Skinner v. 

Oklahoma, 316 U.S. 535, 541. These cases bear 

witness that the right of privacy which presses for 

recognition here is a legitimate one. 

The present case, then, concerns a relationship lying 

within the zone of privacy created by several 

fundamental constitutional guarantees.  And it 

concerns a law which, in forbidding the use of 

contraceptives rather than regulating their 

manufacture or sale, seeks to achieve its goals by 

means having a maximum destructive impact upon 

that relationship.  Such a law cannot stand in light of 

the familiar principle, so often applied by this Court, 

that a "governmental purpose to control or prevent 

activities constitutionally subject to state regulation 

may not be achieved by means which sweep 

unnecessarily broadly and thereby invade the area of 

protected freedoms." NAACP v. Alabama, 377 U.S.  

288, 307. Would we allow the police to search the 

sacred precincts of marital bedrooms for telltale signs 

of the use of contraceptives? The very idea is 

repulsive to the notions of privacy surrounding the 

marriage relationship.

We deal with a right of privacy older than the Bill of 

Rights -- older than our political parties, older than 

our school system.  Marriage is a coming together for 

better or for worse, hopefully enduring, and intimate 

to the degree of being sacred.  It is an association 

that promotes a way of life, not causes; a harmony in 

living, not political faiths; a bilateral loyalty, not 

commercial or social projects.  Yet it is an association 

for as noble a purpose as any involved in our prior 

decisions.

Reversed.  
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Concur

MR. JUSTICE GOLDBERG, whom THE CHIEF 

JUSTICE and MR. JUSTICE BRENNAN join, 

concurring.

I agree with the Court that Connecticut's birth-control 

law unconstitutionally intrudes upon the right of 

marital privacy, and I join in its opinion and judgment.  

Although I have not accepted the view that "due 

process" as used in the Fourteenth Amendment

incorporates all of the first eight Amendments (see 

my concurring opinion in Pointer v. Texas, 380 U.S. 

400, 410, and the dissenting opinion of MR. 

JUSTICE BRENNAN in Cohen v. Hurley, 366 U.S. 

117, 154), I do agree that the concept of liberty 

protects those personal rights that are fundamental, 

and is not confined to the specific terms of the Bill of 

Rights.  My conclusion that the concept of liberty is 

not so restricted and that it embraces the right of 

marital privacy though that right is not mentioned 

explicitly in the Constitution is supported both by 

numerous decisions of this Court, referred to in the 

Court's opinion, and by the language and history of 

the Ninth Amendment. In reaching the conclusion that 

the right of marital privacy is protected, as being 

within the protected penumbra of specific guarantees 

of the Bill of Rights, the Court refers to the Ninth 

Amendment, ante, at 484.  I add these words to 

emphasize the relevance of that Amendment to the 

Court's holding.

The Court stated many years ago that the Due 

Process Clause protects those liberties that are "so 

rooted in the traditions and conscience of our people 

as to be ranked as fundamental." Snyder v. 

Massachusetts, 291 U.S. 97, 105. In Gitlow v. New 

York, 268 U.S. 652, 666, the Court said:

"For present purposes we may and do assume that 

freedom of speech and of the press -- which are 

protected by the First Amendment from abridgment 

by Congress -- are among the fundamental personal 

rights and 'liberties' protected by the due process 

clause of the Fourteenth Amendment from 

impairment by the States." (Emphasis added.)

And, in Meyer v. Nebraska, 262 U.S. 390, 399, the 

Court, referring to the Fourteenth Amendment, 

stated:

"While this Court has not attempted to define with 

exactness the liberty thus guaranteed, the term has 

received much consideration and some of the 

included things have been definitely stated.  Without 

doubt, it denotes not merely freedom from bodily 

restraint but also [for example,] the right . . . to marry, 

establish a home and bring up children . . . ."

This Court, in a series of decisions, has held that the 

Fourteenth Amendment absorbs and applies to the 

States those specifics of the first eight amendments 

which express fundamental personal rights. The 

language and history of the Ninth Amendment reveal 

that the Framers of the Constitution believed that 

there are additional fundamental rights, protected 

from governmental infringement, which exist 

alongside those fundamental rights specifically 

mentioned in the first eight constitutional 

amendments.

The Ninth Amendment reads, "The enumeration in 

the Constitution, of certain rights, shall not be 

construed to deny or disparage others retained by the 

people." The Amendment is almost entirely the work 

of James Madison.  It was introduced in Congress by 

him and passed the House and Senate with little or 

no debate and virtually no change in language.  It 

was proffered to quiet expressed fears that a bill of 

specifically enumerated rights could not be 

sufficiently broad to cover all essential rights and that 

the specific mention of certain rights would be 

interpreted as a denial that others were protected.

In presenting the proposed Amendment, Madison 

said:

"It has been objected also against a bill of rights, that, 

by enumerating particular exceptions to the grant of 

power, it would disparage those rights which were not 

placed in that enumeration; and it might follow by 

implication, that those rights which were not singled 

out, were intended to be assigned into the hands of 

the General Government, and were consequently 

insecure.  This is one of the most plausible 

arguments I have ever heard urged against the 

admission of a bill of rights into this system; but, I 

conceive, that it may be guarded against.  I have 

attempted it, as gentlemen may see by turning to the 

last clause of the fourth resolution [the Ninth 

Amendment]." I Annals of Congress 439 (Gales and 

Seaton ed. 1834).

Mr. Justice Story wrote of this argument against a bill 

of rights and the meaning of the Ninth Amendment:
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"In regard to . . . [a] suggestion, that the affirmance of 

certain rights might disparage others, or might lead to 

argumentative implications in favor of other powers, it 

might be sufficient to say that such a course of 

reasoning could never be sustained upon any solid 

basis . . . .  But a conclusive answer is, that such an 

attempt may be interdicted (as it has been) by a 

positive declaration in such a bill of rights that the 

enumeration of certain rights shall not be construed 

to deny or disparage others retained by the people." 

II Story, Commentaries on the Constitution of the 

United States 626-627 (5th ed. 1891).

He further stated, referring to the Ninth Amendment:

"This clause was manifestly introduced to prevent 

any perverse or ingenious misapplication of the well-

known maxim, that an affirmation in particular cases 

implies a negation in all others; and, e converso, that 

a negation in particular cases implies an affirmation in 

all others." Id., at 651.

These statements of Madison and Story make clear 

that the Framers did not intend that the first eight 

amendments be construed to exhaust the basic and 

fundamental rights which the Constitution guaranteed 

to the people.

While this Court has had little occasion to interpret 

the Ninth Amendment, "it cannot be presumed that 

any clause in the constitution is intended to be 

without effect." Marbury v. Madison, 1 Cranch 137, 

174. In interpreting the Constitution, "real effect 

should be given to all the words it uses." Myers v. 

United States, 272 U.S. 52, 151. The Ninth 

Amendment to the Constitution may be regarded by 

some as a recent discovery and may be forgotten by 

others, but since 1791 it has been a basic part of the 

Constitution which we are sworn to uphold.  To hold 

that a right so basic and fundamental and so deep-

rooted in our society as the right of privacy in 

marriage may be infringed because that right is not 

guaranteed in so many words by the first eight 

amendments to the Constitution is to ignore the Ninth 

Amendment and to give it no effect whatsoever.  

Moreover, a judicial construction that this 

fundamental right is not protected by the Constitution 

because it is not mentioned in explicit terms by one of 

the first eight amendments or elsewhere in the 

Constitution would violate the Ninth Amendment, 

which specifically states that "the enumeration in the 

Constitution, of certain rights, shall not be construed

to deny or disparage others retained by the people." 

(Emphasis added.)

A dissenting opinion suggests that my interpretation 

of the Ninth Amendment somehow "broaden[s] the 

powers of this Court." Post, at 520.  With all due 

respect, I believe that it misses the import of what I 

am saying.  I do not take the position of my Brother 

BLACK in his dissent in Adamson v. California, 332 

U.S. 46, 68, that the entire Bill of Rights is 

incorporated in the Fourteenth Amendment, and I do 

not mean to imply that the Ninth Amendment is 

applied against the States by the Fourteenth.  Nor do 

I mean to state that the Ninth Amendment constitutes 

an independent source of rights protected from 

infringement by either the States or the Federal 

Government.  Rather, the Ninth Amendment shows a 

belief of the Constitution's authors that fundamental 

rights exist that are not expressly enumerated in the 

first eight amendments and an intent that the list of 

rights included there not be deemed exhaustive.  As 

any student of this Court's opinions knows, this Court 

has held, often unanimously, that the Fifth and 

Fourteenth Amendments protect certain fundamental 

personal liberties from abridgment by the Federal 

Government or the States.  See, e.g., Bolling v. 

Sharpe, 347 U.S. 497; Aptheker v. Secretary of State, 

378 U.S. 500; Kent v. Dulles, 357 U.S. 116; Cantwell 

v. Connecticut, 310 U.S. 296; NAACP v. Alabama, 

357 U.S. 449; Gideon v. Wainwright, 372 U.S. 335; 

New York Times Co. v. Sullivan, 376 U.S. 254. The 

Ninth Amendment simply shows the intent of the 

Constitution's authors that other fundamental 

personal rights should not be denied such protection 

or disparaged in any other way simply because they 

are not specifically listed in the first eight 

constitutional amendments.  I do not see how this 

broadens the authority of the Court; rather it serves to 

support what this Court has been doing in protecting 

fundamental rights.

Nor am I turning somersaults with history in arguing 

that the Ninth Amendment is relevant in a case 

dealing with a State's infringement of a fundamental 

right.  While the Ninth Amendment -- and indeed the 

entire Bill of Rights -- originally concerned restrictions 

upon federal power, the subsequently enacted 

Fourteenth Amendment prohibits the States as well 

from abridging fundamental personal liberties.  And, 

the Ninth Amendment, in indicating that not all such 

liberties are specifically mentioned in the first eight 

amendments, is surely relevant in showing the 

existence of other fundamental personal rights, now 

protected from state, as well as federal, infringement.  

In sum, the Ninth Amendment simply lends strong 

support to the view that the "liberty" protected by the 
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Fifth and Fourteenth Amendments from infringement 

by the Federal Government or the States is not 

restricted to rights specifically mentioned in the first 

eight amendments.  Cf.  United Public Workers v. 

Mitchell, 330 U.S. 75, 94-95.

In determining which rights are fundamental, judges 

are not left at large to decide cases in light of their 

personal and private notions.  Rather, they must look 

to the "traditions and [collective] conscience of our 

people" to determine whether a principle is "so rooted 

[there] . . . as to be ranked as fundamental." Snyder 

v. Massachusetts, 291 U.S. 97, 105. The inquiry is 

whether a right involved "is of such a character that it 

cannot be denied without violating those 'fundamental 

principles of liberty and justice which lie at the base 

of all our civil and political institutions' . . . ." Powell v. 

Alabama, 287 U.S. 45, 67. "Liberty" also "gains 

content from the emanations of . . . specific 

[constitutional] guarantees" and "from experience 

with the requirements of a free society." Poe  v. 

Ullman, 367 U.S. 497, 517 (dissenting opinion of MR. 

JUSTICE DOUGLAS). 

I agree fully with the Court that, applying these tests, 

the right of privacy is a fundamental personal right, 

emanating "from the totality of the constitutional 

scheme under which we live." Id., at 521. . . . 

The Connecticut statutes here involved deal with a 

particularly important and sensitive area of privacy 

that of the marital relation and the marital home.  This 

Court recognized in Meyer v. Nebraska, supra, that 

the right "to marry, establish a home and bring up 

children" was an essential part of the liberty 

guaranteed by the Fourteenth Amendment. 262 U.S., 

at 399. In Pierce v. Society of Sisters, 268 U.S. 510, 

the Court held unconstitutional an Oregon Act which 

forbade parents from sending their children to private 

schools because such an act "unreasonably 

interferes with the liberty of parents and guardians to 

direct the upbringing and education of children under 

their control." 268 U.S., at 534-535. As this Court said 

in Prince v. Massachusetts, 321 U.S. 158, at 166, the 

Meyer and Pierce decisions "have respected the 

private realm of family life which the state cannot 

enter."

. . . . The entire fabric of the Constitution and the 

purposes that clearly underlie its specific guarantees 

demonstrate that the rights to marital privacy and to 

marry and raise a family are of similar order and 

magnitude as the fundamental rights specifically 

protected.

Although the Constitution does not speak in so many 

words of the right of privacy in marriage, I cannot 

believe that it offers these fundamental rights no 

protection.  The fact that no particular provision of the 

Constitution explicitly forbids the State from disrupting 

the traditional relation of the family -- a relation as old 

and as fundamental as our entire civilization -- surely 

does not show that the Government was meant to 

have the power to do so.  Rather, as the Ninth 

Amendment expressly recognizes, there are 

fundamental personal rights such as this one, which 

are protected from abridgment by the Government 

though not specifically mentioned in the Constitution. 

. . .

Finally, it should be said of the Court's holding today 

that it in no way interferes with a State's proper 

regulation of sexual promiscuity or misconduct. . . .

In sum, I believe that the right of privacy in the marital 

relation is fundamental and basic -- a personal right 

"retained by the people" within the meaning of the 

Ninth Amendment. Connecticut cannot 

constitutionally abridge this fundamental right, which 

is protected by the Fourteenth Amendment from 

infringement by the States.  I agree with the Court 

that petitioners' convictions must therefore be 

reversed.

MR. JUSTICE HARLAN, concurring in the judgment.

I fully agree with the judgment of reversal, but find 

myself unable to join the Court's opinion.  The reason 

is that it seems to me to evince an approach to this 

case very much like that taken by my Brothers 

BLACK and STEWART in dissent, namely: the Due 

Process Clause of the Fourteenth Amendment does 

not touch this Connecticut statute unless the 

enactment is found to violate some right assured by 

the letter or penumbra of the Bill of Rights. . . .

in this case is whether this Connecticut statute 

infringes the Due Process Clause of the Fourteenth 

Amendment because the enactment violates basic 

values "implicit in the concept of ordered liberty," 

Palko v. Connecticut, 302 U.S. 319, 325. For reasons 

stated at length in my dissenting opinion in Poe v. 

Ullman, supra, I believe that it does.  While the 

relevant inquiry may be aided by resort to one or 

more of the provisions of the Bill of Rights, it is not 

dependent on them or any of their radiations.  The 

Due Process Clause of the Fourteenth Amendment

stands, in my opinion, on its own bottom. . . .
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[Judicial self-restraint] . . . will be achieved in this 

area, as in other constitutional areas, only by 

continual insistence upon respect for the teachings of 

history, solid recognition of the basic values that 

underlie our society, and wise appreciation of the 

great roles that the doctrines of federalism and 

separation of powers have played in establishing and 

preserving American freedoms.  See Adamson v. 

California, 332 U.S. 46, 59 (Mr. Justice Frankfurter, 

concurring).  Adherence to these principles will not, of 

course, obviate all constitutional differences of 

opinion among judges, nor should it.  Their continued 

recognition will, however, go farther toward keeping 

most judges from roaming at large in the 

constitutional field than will the interpolation into the 

Constitution of an artificial and largely illusory 

restriction on the content of the Due Process Clause. 

MR. JUSTICE WHITE, concurring in the judgment.  

[Omitted]

Dissent

MR. JUSTICE BLACK, with whom MR. JUSTICE 

STEWART joins, dissenting.

I agree with my Brother STEWART'S dissenting 

opinion. And like him I do not to any extent whatever 

base my view that this Connecticut law is 

constitutional on a belief that the law is wise or that its 

policy is a good one.  In order that there may be no 

room at all to doubt why I vote as I do, I feel 

constrained to add that the law is every bit as 

offensive to me as it is to my Brethren of the majority 

and my Brothers HARLAN, WHITE and GOLDBERG 

who, reciting reasons why it is offensive to them, hold 

it unconstitutional.  There is no single one of the 

graphic and eloquent strictures and criticisms fired at 

the policy of this Connecticut law either by the Court's 

opinion or by those of my concurring Brethren to 

which I cannot subscribe -- except their conclusion 

that the evil qualities they see in the law make it 

unconstitutional. . . .

The due process argument which my Brothers 

HARLAN and WHITE adopt here is based, as their 

opinions indicate, on the premise that this Court is 

vested with power to invalidate all state laws that it 

considers to be arbitrary, capricious, unreasonable, 

or oppressive, or on this Court's belief that a 

particular state law under scrutiny has no "rational or 

justifying" purpose, or is offensive to a "sense of 

fairness and justice." If these formulas based on 

"natural justice," or others which mean the same 

thing, are to prevail, they require judges to determine 

what is or is not constitutional on the basis of their 

own appraisal of what laws are unwise or 

unnecessary.  The power to make such decisions is 

of course that of a legislative body.  Surely it has to 

be admitted that no provision of the Constitution 

specifically gives such blanket power to courts to 

exercise such a supervisory veto over the wisdom 

and value of legislative policies and to hold 

unconstitutional those laws which they believe unwise 

or dangerous.  I readily admit that no legislative body, 

state or national, should pass laws that can justly be 

given any of the invidious labels invoked as 

constitutional excuses to strike down state laws.  But 

perhaps it is not too much to say that no legislative 

body ever does pass laws without believing that they 

will accomplish a sane, rational, wise and justifiable 

purpose.  While I completely subscribe to the holding 

of Marbury v. Madison, 1 Cranch 137, and 

subsequent cases, that our Court has constitutional 

power to strike down statutes, state or federal, that 

violate commands of the Federal Constitution, I do 

not believe that we are granted power by the Due 

Process Clause or any other constitutional provision 

or provisions to measure constitutionality by our belief 

that legislation is arbitrary, capricious or 

unreasonable, or accomplishes no justifiable 

purpose, or is offensive to our own notions of 

"civilized standards of conduct." Such an appraisal of 

the wisdom of legislation is an attribute of the power 

to make laws, not of the power to interpret them.  The 

use by federal courts of such a formula or doctrine or 

whatnot to veto federal or state laws simply takes 

away from Congress and States the power to make 

laws based on their own judgment of fairness and 

wisdom and transfers that power to this Court for 

ultimate determination -- a power which was 

specifically denied to federal courts by the 

convention that framed the Constitution. 

Of the cases on which my Brothers WHITE and 

GOLDBERG rely so heavily, undoubtedly the 

reasoning of two of them supports their result here -- 

as would that of a number of others which they do not 

bother to name, e. g., Lochner v. New York, 198 U.S. 

45, Coppage v. Kansas, 236 U.S. 1, Jay Burns 

Baking Co. v. Bryan, 264 U.S. 504, and Adkins v. 

Children's Hospital, 261 U.S. 525. The two they do 

cite and quote from, Meyer v. Nebraska, 262 U.S. 

390, and Pierce v. Society of Sisters, 268 U.S. 510, 

were both decided in opinions by Mr. Justice 

McReynolds which elaborated the same natural law 

due process philosophy found in Lochner v. New 

York, supra, one of the cases on which he relied in 
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Meyer, along with such other long-discredited 

decisions as, e. g., Adams v. Tanner, 244 U.S. 590, 

and Adkins v. Children's Hospital, supra. Meyer held 

unconstitutional, as an "arbitrary" and unreasonable 

interference with the right of a teacher to carry on his 

occupation and of parents to hire him, a state law 

forbidding the teaching of modern foreign languages 

to young children in the schools. And in Pierce, 

relying principally on Meyer, Mr. Justice McReynolds 

said that a state law requiring that all children attend 

public schools interfered unconstitutionally with the 

property rights of private school corporations because 

it was an "arbitrary, unreasonable and unlawful 

interference" which threatened "destruction of their 

business and property." 268 U.S., at 536. Without 

expressing an opinion as to whether either of those 

cases reached a correct result in light of our later 

decisions applying the First Amendment to the States 

through the Fourteenth, I merely point out that the 

reasoning stated in Meyer and Pierce was the same 

natural law due process philosophy which many later 

opinions repudiated, and which I cannot accept.  

Brothers WHITE and GOLDBERG also cite other 

cases, such as NAACP v. Button, 371 U.S. 415, 

Shelton v. Tucker, 364 U.S. 479, and Schneider v. 

State, 308 U.S. 147, which held that States in 

regulating conduct could not, consistently with the 

First Amendment as applied to them by the 

Fourteenth, pass unnecessarily broad laws which 

might indirectly infringe on First Amendment

freedoms. See Brotherhood of Railroad Trainmen v. 

Virginia ex rel.  Virginia State Bar, 377 U.S. 1, 7-8. 

Brothers WHITE and GOLDBERG now apparently 

would start from this requirement that laws be 

narrowly drafted so as not to curtail free speech and 

assembly, and extend it limitlessly to require States to 

justify any law restricting "liberty" as my Brethren 

define "liberty." This would mean at the very least, I 

suppose, that every state criminal statute -- since it 

must inevitably curtail "liberty" to some extent -- 

would be suspect, and would have to be justified to 

this Court. . . .

I realize that many good and able men have 

eloquently spoken and written, sometimes in 

rhapsodical strains, about the duty of this Court to 

keep the Constitution in tune with the times.  The idea 

is that the Constitution must be changed from time to 

time and that this Court is charged with a duty to 

make those changes.  For myself, I must with all 

deference reject that philosophy.  The Constitution 

makers knew the need for change and provided for it.  

Amendments suggested by the people's elected 

representatives can be submitted to the people or 

their selected agents for ratification.  That method of 

change was good for our Fathers, and being 

somewhat old-fashioned I must add it is good enough 

for me.  And so, I cannot rely on the Due Process 

Clause or the Ninth Amendment or any mysterious 

and uncertain natural law concept as a reason for 

striking down this state law. The Due Process Clause 

with an "arbitrary and capricious" or "shocking to the 

conscience" formula was liberally used by this Court 

to strike down economic legislation in the early 

decades of this century, threatening, many people 

thought, the tranquility and stability of the Nation.  

See, e. g., Lochner v. New York, 198 U.S. 45. That 

formula, based on subjective considerations of 

"natural justice," is no less dangerous when used to 

enforce this Court's views about personal rights than 

those about economic rights.  I had thought that we 

had laid that formula, as a means for striking down 

state legislation, to rest once and for all in cases like 

West Coast Hotel Co. v. Parrish, 300 U.S. 379; Olsen 

v. Nebraska ex rel. Western Reference & Bond 

Assn., 313 U.S. 236, and many other opinions. See 

also Lochner v. New York, 198 U.S. 45, 74 (Holmes, 

J., dissenting). . . .

MR. JUSTICE STEWART, whom MR. JUSTICE 

BLACK joins, dissenting. [Omitted.]
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Opinion 

MR. JUSTICE BLACKMUN delivered the opinion of the 

Court.

This Texas federal appeal and its Georgia companion, 

Doe v. Bolton, post, p. 179, present constitutional 

challenges to state criminal abortion legislation.  The 

Texas statutes under attack here are typical of those 

that have been in effect in many States for 

approximately a century.  The Georgia statutes, in 

contrast, have a modern cast and are a legislative 

product that, to an extent at least, obviously reflects the 

influences of recent attitudinal change, of advancing 

medical knowledge and techniques, and of new thinking 

about an old issue.

We forthwith acknowledge our awareness of the 

sensitive and emotional nature of the abortion 

controversy, of the vigorous opposing views, even 

among physicians, and of the deep and seemingly 

absolute convictions that the subject inspires.  One's 

philosophy, one's experiences, one's exposure to the 

raw edges of human existence, one's religious training, 

one's attitudes toward life and family and their values, 

and the moral standards one establishes and seeks to 

observe, are all likely to influence and to color one's 

thinking and conclusions about abortion. 

In addition, population growth, pollution, poverty, and 

racial overtones tend to complicate and not to simplify 

the problem.

Our task, of course, is to resolve the issue by 

constitutional measurement, free of emotion and of 

predilection.  We seek earnestly to do this, and, 

because we do, we have inquired into, and in this 

opinion place some emphasis upon, medical and 

medical-legal history and what that history reveals about 

man's attitudes toward the abortion procedure over the 

centuries.  We bear in mind, too, Mr. Justice Holmes' 

admonition in his now-vindicated dissent in  Lochner v. 

New York, 198 U.S. 45, 76 (1905):

"[The Constitution] is made for people of fundamentally 

differing views, and the accident of our finding certain 

opinions natural and familiar or novel and even shocking 

ought not to conclude our judgment upon the question 

whether statutes embodying them conflict with the 

Constitution of the United States."

I

The Texas statutes that concern us here are Arts.  

1191-1194 and 1196 of the State's Penal Code. These 

make it a crime to "procure an abortion," as therein 

defined, or to attempt one, except with respect to "an 

abortion procured or attempted by medical advice for 

the purpose of saving the life of the mother." Similar 

statutes are in existence in a majority of the States. 

Texas first enacted a criminal abortion statute in 1854.  

Texas Laws 1854, c. 49, § 1, set forth in 3 H. Gammel, 

Laws of Texas 1502 (1898).  This was soon modified 

into language that has remained substantially 

unchanged to the present time.  See Texas Penal Code 

of 1857, c. 7, Arts. 531-536; G. Paschal, Laws of Texas, 

Arts. 2192-2197 (1866); Texas Rev. Stat., c. 8, Arts. 

536-541 (1879); Texas Rev. Crim. Stat., Arts. 1071-

1076 (1911).  The final article in each of these 

compilations provided the same exception, as does the 

present Article 1196, for an abortion by "medical advice 

for the purpose of saving the life of the mother." 

II

Jane Roe,  a single woman who was residing in Dallas 

County, Texas, instituted this federal action in March 

1970 against the District Attorney of the county.  She 

sought a declaratory judgment that the Texas criminal 

abortion statutes were unconstitutional on their face, 

and an injunction restraining the defendant from 

enforcing the statutes.

Roe alleged that she was unmarried and pregnant; that 

she wished to terminate her pregnancy by an abortion 

"performed by a competent, licensed physician, under 

safe, clinical conditions"; that she was unable to get a 

"legal" abortion in Texas because her life did not appear 

to be threatened by the continuation of her pregnancy; 

and that she could not afford to travel to another 

jurisdiction in order to secure a legal abortion under safe 

conditions.  She claimed that the Texas statutes were 

unconstitutionally vague and that they abridged her right 

of personal privacy, protected by the First, Fourth, Fifth, 

Ninth, and Fourteenth Amendments. By an amendment 

to her complaint Roe purported to sue "on behalf of 

herself and all other women" similarly situated. . . .
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IV

We are next confronted with issues of justiciability, 

standing, and abstention. . . . 

V

The principal thrust of appellant's attack on the Texas 

statutes is that they improperly invade a right, said to be 

possessed by the pregnant woman, to choose to 

terminate her pregnancy. Appellant would discover this 

right in the concept of personal "liberty" embodied in the 

Fourteenth Amendment's Due Process Clause; or in 

personal, marital, familial, and sexual privacy said to be 

protected by the Bill of Rights or its penumbras, see  

Griswold v. Connecticut, 381 U.S. 479 (1965);  

Eisenstadt v. Baird, 405 U.S. 438 (1972);  id., at 460

(WHITE, J., concurring in result); or among those rights 

reserved to the people by the Ninth Amendment,  

Griswold v. Connecticut, 381 U.S., at 486 (Goldberg, J., 

concurring).  Before addressing this claim, we feel it 

desirable briefly to survey, in several aspects, the 

history of abortion, for such insight as that history may 

afford us, and then to examine the state purposes and 

interests behind the criminal abortion laws.

VI

It perhaps is not generally appreciated that the 

restrictive criminal abortion laws in effect in a majority of 

States today are of relatively recent vintage.  Those 

laws, generally proscribing abortion or its attempt at any 

time during pregnancy except when necessary to 

preserve the pregnant woman's life, are not of ancient or 

even of common-law origin.  Instead, they derive from 

statutory changes effected, for the most part, in the 

latter half of the 19th century.

1. Ancient attitudes.  These are not capable of precise 

determination.  We are told that at the time of the 

Persian Empire abortifacients were known and that 

criminal abortions were severely punished. 8 We are 

also told, however, that abortion was practiced in Greek 

times as well as in the Roman Era, 9 and that "it was 

8 A.  Castiglioni, A History of Medicine 84 (2d ed. 1947), E. 

Krumbhaar, translator and editor (hereinafter Castiglioni).

9 J. Ricci, The Genealogy of Gynaecology 52, 84, 113, 149 (2d 

ed. 1950) (hereinafter Ricci); L. Lader, Abortion 75-77 (1966) 

(hereinafter Lader); K. Niswander, Medical Abortion Practices 

in the United States, in Abortion and the Law 37, 38-40 (D. 

Smith ed. 1967); G. Williams, The Sanctity of Life and the 

Criminal Law 148 (1957) (hereinafter Williams); J. Noonan, An 

Almost Absolute Value in History, in The Morality of Abortion 

resorted to without scruple." 10 The Ephesian, Soranos, 

often described as the greatest of the ancient 

gynecologists, appears to have been generally opposed 

to Rome's prevailing free-abortion practices.  He found it 

necessary to think first of the life of the mother, and he 

resorted to abortion when, upon this standard, he felt 

the procedure advisable. 11 Greek and Roman law 

afforded little protection to the unborn.  If abortion was 

prosecuted in some places, it seems to have been 

based on a concept of a violation of the father's right to 

his offspring.  Ancient religion did not bar abortion. 12

2. The Hippocratic Oath.  What then of the famous Oath 

that has stood so long as the ethical guide of the 

medical profession and that bears the name of the great 

Greek (460(?)-377(?) B. C.), who has been described 

as the Father of Medicine, the "wisest and the greatest 

practitioner of his art," and the "most important and most 

complete medical personality of antiquity," who 

dominated the medical schools of his time, and who 

typified the sum of the medical knowledge of the past? 
13 The Oath varies somewhat according to the particular 

translation, but in any translation the content is clear: "I 

will give no deadly medicine to anyone if asked, nor 

suggest any such counsel; and in like manner I will not 

give to a woman a pessary to produce abortion," 14 or "I 

will neither give a deadly drug to anybody if asked for it, 

nor will I make a suggestion to this effect.  Similarly, I 

will not give to a woman an abortive remedy." 15

Although the Oath is not mentioned in any of the 

principal briefs in this case or in Doe v. Bolton, post, p. 

179, it represents the apex of the development of strict 

ethical concepts in medicine, and its influence endures 

to this day.  Why did not the authority of Hippocrates 

dissuade abortion practice in his time and that of Rome?  

The late Dr. Edelstein provides us with a theory: 16 The 

Oath was not uncontested even in Hippocrates' day; 

1, 3-7 (J. Noonan ed. 1970) (hereinafter Noonan); Quay, 

Justifiable Abortion -- Medical and Legal Foundations (pt. 2),  

49 Geo. L. J. 395, 406-422 (1961) (hereinafter Quay).

10 L. Edelstein, The Hippocratic Oath 10 (1943) (hereinafter 

Edelstein).  But see Castiglioni 227.

11 Edelstein 12; Ricci 113-114, 118-119; Noonan 5.

12 Edelstein 13-14.

13 Castiglioni 148.

14 Id., at 154.

15 Edelstein 3.

16 Id., at 12, 15-18.
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only the Pythagorean school of philosophers frowned 

upon the related act of suicide.  Most Greek thinkers, on 

the other hand, commended abortion, at least prior to 

viability.  See Plato, Republic, V, 461; Aristotle, Politics, 

VII, 1335b 25.  For the Pythagoreans, however, it was a 

matter of dogma.  For them the embryo was animate 

from the moment of conception, and abortion meant 

destruction of a living being.  The abortion clause of the 

Oath, therefore, "echoes Pythagorean doctrines," and 

"in no other stratum of Greek opinion were such views 

held or proposed in the same spirit of uncompromising 

austerity." 17

Dr. Edelstein then concludes that the Oath originated in 

a group representing only a small segment of Greek 

opinion and that it certainly was not accepted by all 

ancient physicians.  He points out that medical writings 

down to Galen (A. D. 130-200) "give evidence of the 

violation of almost every one of its injunctions." 18 But 

with the end of antiquity a decided change took place.  

Resistance against suicide and against abortion 

became common.  The Oath came to be popular.  The 

emerging teachings of Christianity were in agreement 

with the Pythagorean ethic.  The Oath "became the 

nucleus of all medical ethics" and "was applauded as 

the embodiment of truth." Thus, suggests Dr. Edelstein, 

it is "a Pythagorean manifesto and not the expression of 

an absolute standard of medical conduct." 19

This, it seems to us, is a satisfactory and acceptable 

explanation of the Hippocratic Oath's apparent rigidity.  

It enables us to understand, in historical context, a long-

accepted and revered statement of medical ethics.

3. The common law.  It is undisputed that at common 

law, abortion performed before "quickening" -- the first 

recognizable movement of the fetus in utero, appearing 

usually from the 16th to the 18th week of pregnancy 20 -

- was not an indictable offense. 21 The absence of a 

17 Id., at 18; Lader 76.

18 Edelstein 63.

19 Id., at 64.

20 Dorland's Illustrated Medical Dictionary 1261 (24th ed. 

1965).

21 E. Coke, Institutes III *50; 1 W. Hawkins, Pleas of the 

Crown, c. 31, § 16 (4th ed. 1762); 1 W. Blackstone, 

Commentaries *129-130; M. Hale, Pleas of the Crown 433 (1st 

Amer. ed. 1847).  For discussions of the role of the quickening 

concept in English common law, see Lader 78; Noonan 223-

226; Means, The Law of New York Concerning Abortion and 

the Status of the Foetus, 1664-1968: A Case of Cessation of 

common-law crime for pre-quickening abortion appears 

to have developed from a confluence of earlier 

philosophical, theological, and civil and canon law 

concepts of when life begins.  These disciplines 

variously approached the question in terms of the point 

at which the embryo or fetus became "formed" or 

recognizably human, or in terms of when a "person" 

came into being, that is, infused with a "soul" or 

"animated." A loose consensus evolved in early English 

law that these events occurred at some point between 

conception and live birth. 22 This was "mediate 

animation." Although Christian theology and the canon 

law came to fix the point of animation at 40 days for a 

male and 80 days for a female, a view that persisted 

until the 19th century, there was otherwise little 

agreement about the precise time of formation or 

Constitutionality (pt. 1),  14 N. Y. L. F. 411, 418-428 (1968) 

(hereinafter Means I); Stern, Abortion: Reform and the Law,  

59 J. Crim. L. C. & P. S. 84 (1968) (hereinafter Stern); Quay 

430-432; Williams 152.

22 Early philosophers believed that the embryo or fetus did not 

become formed and begin to live until at least 40 days after 

conception for a male, and 80 to 90 days for a female.  See, 

for example, Aristotle, Hist. Anim. 7.3.583b; Gen. Anim. 

2.3.736, 2.5.741; Hippocrates, Lib. de Nat. Puer., No. 10.  

Aristotle's thinking derived from his three-stage theory of life: 

vegetable, animal, rational.  The vegetable stage was reached 

at conception, the animal at "animation," and the rational soon 

after live birth. This theory, together with the 40/80 day view, 

came to be accepted by early Christian thinkers.

The theological debate was reflected in the writings of St. 

Augustine, who made a distinction between embryo 

inanimatus, not yet endowed with a soul, and embryo 

animatus.  He may have drawn upon Exodus 21:22.  At one 

point, however, he expressed the view that human powers 

cannot determine the point during fetal development at which 

the critical change occurs.  See Augustine, De Origine Animae 

4.4 (Pub. Law 44.527).  See also W. Reany, The Creation of 

the Human Soul, c. 2 and 83-86 (1932); Huser, The Crime of 

Abortion in Canon Law 15 (Catholic Univ. of America, Canon 

Law Studies No. 162, Washington, D. C., 1942).

Galen, in three treatises related to embryology, accepted the 

thinking of Aristotle and his followers.  Quay 426-427.  Later, 

Augustine on abortion was incorporated by Gratian into the 

Decretum, published about 1140.  Decretum Magistri Gratiani 

2.32.2.7 to 2.32.2.10, in 1 Corpus Juris Canonici 1122, 1123 

(A. Friedburg, 2d ed. 1879).  This Decretal and the Decretals 

that followed were recognized as the definitive body of canon 

law until the new Code of 1917.

For discussions of the canon-law treatment, see Means I, pp. 

411-412; Noonan 20-26; Quay 426-430; see also J. Noonan, 

Contraception: A History of Its Treatment by the Catholic 

Theologians and Canonists 18-29 (1965).
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animation.  There was agreement, however, that prior to 

this point the fetus was to be regarded as part of the 

mother, and its destruction, therefore, was not homicide.  

Due to continued uncertainty about the precise time 

when animation occurred, to the lack of any empirical 

basis for the 40-80-day view, and perhaps to Aquinas' 

definition of movement as one of the two first principles 

of life, Bracton focused upon quickening as the critical 

point.  The significance of quickening was echoed by 

later common-law scholars and found its way into the 

received common law in this country.

Whether abortion of a quick fetus was a felony at 

common law, or even a lesser crime, is still disputed.  

Bracton, writing early in the 13th century, thought it 

homicide. 23 But the later and predominant view, 

following the great common-law scholars, has been that 

it was, at most, a lesser offense.  In a frequently cited 

passage, Coke took the position that abortion of a 

woman "quick with child" is "a great misprision, and no 

murder." 24 Blackstone followed, saying that while 

abortion after quickening had once been considered 

manslaughter (though not murder), "modern law" took a 

less severe view. 25 A recent review of the common-law 

precedents argues, however, that those precedents 

contradict Coke and that even post-quickening abortion 

was never established as a common-law crime. 26 This 

is of some importance because while most American 

courts ruled, in holding or dictum, that abortion of an 

unquickened fetus was not criminal under their received 

common law, 27 others followed Coke in stating that 

abortion of a quick fetus was a "misprision," a term they 

translated to mean "misdemeanor." 28 That their 

23 Bracton took the position that abortion by blow or poison 

was homicide "if the foetus be already formed and animated, 

and particularly if it be animated." 2 H. Bracton, De Legibus et 

Consuetudinibus Angliae 279 (T. Twiss ed. 1879), or, as a 

later translation puts it, "if the foetus is already formed or 

quickened, especially if it is quickened," 2 H. Bracton, On the 

Laws and Customs of England 341 (S. Thorne ed. 1968).  See 

Quay 431; see also 2 Fleta 60-61 (Book 1, c. 23) (Selden 

Society ed. 1955).

24 E. Coke, Institutes III *50.

25 1 W. Blackstone, Commentaries *129-130.

26 [Citations omitted.]

27  [Citations omitted.]

28 See  Smith v. State, 33 Me. 48, 55 (1851);  Evans v. People, 

49 N. Y. 86, 88 (1872);  Lamb v. State, 67 Md. 524, 533, 10 A. 

208 (1887).

reliance on Coke on this aspect of the law was uncritical 

and, apparently in all the reported cases, dictum (due 

probably to the paucity of common-law prosecutions for 

post-quickening abortion), makes it now appear doubtful 

that abortion was ever firmly established as a common-

law crime even with respect to the destruction of a quick 

fetus.

4. The English statutory law.  England's first criminal 

abortion statute, Lord Ellenborough's Act,  43 Geo. 3, c. 

58, came in 1803.  It made abortion of a quick fetus, § 1, 

a capital crime, but in § 2 it provided lesser penalties for 

the felony of abortion before quickening, and thus 

preserved the "quickening" distinction.  This contrast 

was continued in the general revision of 1828,  9 Geo. 

4, c. 31, § 13.  It disappeared, however, together with 

the death penalty, in 1837, 7 Will. 4 & 1 Vict., c. 85, § 6, 

and did not reappear in the Offenses Against the Person 

Act of 1861, 24 & 25 Vict., c. 100, § 59, that formed the 

core of English anti-abortion law until the liberalizing 

reforms of 1967.  In 1929, the Infant Life (Preservation) 

Act, 19 &  20 Geo. 5, c. 34, came into being.  Its 

emphasis was upon the destruction of "the life of a child 

capable of being born alive." It made a willful act 

performed with the necessary intent a felony.  It 

contained a proviso that one was not to be found guilty 

of the offense "unless it is proved that the act which 

caused the death of the child was not done in good 

faith for the purpose only of preserving the life of the 

mother."

A seemingly notable development in the English law 

was the case of  Rex v. Bourne, [1939] 1 K. B. 687. This 

case apparently answered in the affirmative the 

question whether an abortion necessary to preserve the 

life of the pregnant woman was excepted from the 

criminal penalties of the 1861 Act.  In his instructions to 

the jury, Judge Macnaghten referred to the 1929 Act, 

and observed that that Act related to "the case where a 

child is killed by a wilful act at the time when it is being 

delivered in the ordinary course of nature."  Id., at 691. 

He concluded that the 1861 Act's use of the word 

"unlawfully," imported the same meaning expressed by 

the specific proviso in the 1929 Act, even though there 

was no mention of preserving the mother's life in the 

1861 Act.  He then construed the phrase "preserving the 

life of the mother" broadly, that is, "in a reasonable 

sense," to include a serious and permanent threat to the 

mother's health, and instructed the jury to acquit Dr. 

Bourne if it found he had acted in a good-faith belief that 

the abortion was necessary for this purpose.  Id., at 693-

694. The jury did acquit.

Recently, Parliament enacted a new abortion law.  This 
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is the Abortion Act of 1967, 15 & 16 Eliz. 2, c. 87.  The 

Act permits a licensed physician to perform an abortion 

where two other licensed physicians agree (a) "that the 

continuance of the pregnancy would involve risk to the 

life of the pregnant woman, or of injury to the physical or 

mental health of the pregnant woman or any existing 

children of her family, greater than if the pregnancy 

were terminated," or (b) "that there is a substantial risk 

that if the child were born it would suffer from such 

physical or mental abnormalities as to be seriously 

handicapped." The Act also provides that, in making this 

determination, "account may be taken of the pregnant 

woman's actual or reasonably foreseeable 

environment." It also permits a physician, without the 

concurrence of others, to terminate a pregnancy where 

he is of the good-faith opinion that the abortion "is 

immediately necessary to save the life or to prevent 

grave permanent injury to the physical or mental health 

of the pregnant woman."

5. The American law.  In this country, the law in effect in 

all but a few States until mid-19th century was the pre-

existing English common law. Connecticut, the first 

State to enact abortion legislation, adopted in 1821 that 

part of Lord Ellenborough's Act that related to a woman 

"quick with child." 29 The death penalty was not 

imposed.  Abortion before quickening was made a crime 

in that State only in 1860. 30 In 1828, New York enacted 

legislation 31 that, in two respects, was to serve as a 

model for early anti-abortion statutes.  First, while 

barring destruction of an unquickened fetus as well as a 

quick fetus, it made the former only a misdemeanor, but 

the latter second-degree manslaughter.  Second, it 

incorporated a concept of therapeutic abortion by 

providing that an abortion was excused if it "shall have 

been necessary to preserve the life of such mother, or 

shall have been advised by two physicians to be 

necessary for such purpose." By 1840, when Texas had 

received the common law, 32 only eight American States 

had statutes dealing with abortion. 33 It was not until 

after the War Between the States that legislation began 

29 Conn. Stat., Tit. 20, § 14 (1821).

30 Conn. Pub. Acts, c. 71, § 1 (1860).

31 N. Y. Rev. Stat., pt. 4, c. 1, Tit. 2, Art. 1, § 9, p. 661, and Tit. 

6, § 21, p. 694 (1829).

32 Act of Jan. 20, 1840, § 1, set forth in 2 H. Gammel, Laws of 

Texas 177-178 (1898); see  Grigsby v. Reib, 105 Tex. 597, 

600, 153 S. W. 1124, 1125 (1913).

33 The early statutes are discussed in Quay 435-438.  See also 

Lader 85-88; Stern 85-88; and Means II 375-376.

generally to replace the common law. Most of these 

initial statutes dealt severely with abortion after 

quickening but were lenient with it before quickening. 

Most punished attempts equally with completed 

abortions. While many statutes included the exception 

for an abortion thought by one or more physicians to be 

necessary to save the mother's life, that provision soon 

disappeared and the typical law required that the 

procedure actually be necessary for that purpose.

Gradually, in the middle and late 19th century the 

quickening distinction disappeared from the statutory 

law of most States and the degree of the offense and 

the penalties were increased.  By the end of the 1950's, 

a large majority of the jurisdictions banned abortion, 

however and whenever performed, unless done to save 

or preserve the life of the mother. 34 The exceptions, 

Alabama and the District of Columbia, permitted 

abortion to preserve the mother's health. 35 Three 

States permitted abortions that were not "unlawfully" 

performed or that were not "without lawful justification," 

leaving interpretation of those standards to the courts. 
36 In the past several years, however, a trend toward 

liberalization of abortion statutes has resulted in 

adoption, by about one-third of the States, of less 

stringent laws, most of them patterned after the ALI 

Model Penal Code, § 230.3, 37 set forth as Appendix B 

34 Criminal abortion statutes in effect in the States as of 1961, 

together with historical statutory development and important 

judicial interpretations of the state statutes, are cited and 

quoted in Quay 447-520.  See Comment, A Survey of the 

Present Statutory and Case Law on Abortion: The 

Contradictions and the Problems,  1972 U. Ill. L. F. 177, 179, 

classifying the abortion statutes and listing 25 States as 

permitting abortion only if necessary to save or preserve the 

mother's life.

35 Ala. Code, Tit. 14, § 9 (1958); D. C. Code Ann. § 22-201

(1967).

36 Mass. Gen. Laws Ann., c. 272, § 19 (1970); N. J. Stat. Ann. 

§ 2A:87-1 (1969); Pa. Stat. Ann., Tit. 18, §§ 4718, 4719

(1963).

37 Fourteen States have adopted some form of the ALI statute.  

See . . . [Citations omitted.] By the end of 1970, four other 

States had repealed criminal penalties for abortions performed 

in early pregnancy by a licensed physician, subject to stated 

procedural and health requirements. Alaska Stat. § 11.15.060

(1970); Haw. Rev. Stat. § 453-16 (Supp. 1971); N. Y. Penal 

Code § 125.05, subd. 3 (Supp. 1972-1973); Wash. Rev. Code 

§§ 9.02.060 to 9.02.080 (Supp. 1972).  The precise status of 

criminal abortion laws in some States is made unclear by 

recent decisions in state and federal courts striking down 
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to the opinion in Doe v. Bolton, post, p. 205.

It is thus apparent that at common law, at the time of 

the adoption of our Constitution, and throughout the 

major portion of the 19th century, abortion was viewed 

with less disfavor than under most American statutes 

currently in effect.  Phrasing it another way, a woman 

enjoyed a substantially broader right to terminate a 

pregnancy than she does in most States today.  At least 

with respect to the early stage of pregnancy, and very 

possibly without such a limitation, the opportunity to 

make this choice was present in this country well into 

the 19th century.  Even later, the law continued for 

some time to treat less punitively an abortion procured 

in early pregnancy.

6. The position of the American Medical Association.  

The anti-abortion mood prevalent in this country in the 

late 19th century was shared by the medical profession.  

Indeed, the attitude of the profession may have played a 

significant role in the enactment of stringent criminal 

abortion legislation during that period.

An AMA Committee on Criminal Abortion was appointed 

in May 1857.  It presented its report, 12 Trans. of the 

Am. Med. Assn. 73-78 (1859), to the Twelfth Annual 

Meeting.  That report observed that the Committee had 

been appointed to investigate criminal abortion "with a 

view to its general suppression." It deplored abortion 

and its frequency and it listed three causes of "this 

general demoralization":

"The first of these causes is a wide-spread popular 

ignorance of the true character of the crime -- a belief, 

even among mothers themselves, that the foetus is not 

alive till after the period of quickening.

"The second of the agents alluded to is the fact that the 

profession themselves are frequently supposed careless 

of foetal life . . . .

"The third reason of the frightful extent of this crime is 

found in the grave defects of our laws, both common 

and statute, as regards the independent and actual 

existence of the child before birth, as a living being.  

These errors, which are sufficient in most instances to 

prevent conviction, are based, and only based, upon 

mistaken and exploded medical dogmas.  With strange 

inconsistency, the law fully acknowledges the foetus in 

utero and its inherent rights, for civil purposes; while 

personally and as criminally affected, it fails to recognize 

it, and to its life as yet denies all protection." Id., at 75-

76. The Committee then offered, and the Association 

existing state laws, in whole or in part.

adopted, resolutions protesting "against such 

unwarrantable destruction of human life," calling upon 

state legislatures to revise their abortion laws, and 

requesting the cooperation of state medical societies "in 

pressing the subject." Id., at 28, 78.

In 1871 a long and vivid report was submitted by the 

Committee on Criminal Abortion. It ended with the 

observation, "We had to deal with human life. In a 

matter of less importance we could entertain no 

compromise.  An honest judge on the bench would call 

things by their proper names.  We could do no less." 22 

Trans. of the Am. Med. Assn. 258 (1871).  It proffered 

resolutions, adopted by the Association, id., at 38-39, 

recommending, among other things, that it "be unlawful 

and unprofessional for any physician to induce abortion 

or premature labor, without the concurrent opinion of at 

least one respectable consulting physician, and then 

always with a view to the safety of the child -- if that be 

possible," and calling "the attention of the clergy of all 

denominations to the perverted views of morality 

entertained by a large class of females -- aye, and men 

also, on this important question." 

Except for periodic condemnation of the criminal 

abortionist, no further formal AMA action took place until 

1967.  In that year, the Committee on Human 

Reproduction urged the adoption of a stated policy of 

opposition to induced abortion, except when there is 

"documented medical evidence" of a threat to the health 

or life of the mother, or that the child "may be born with 

incapacitating physical deformity or mental deficiency," 

or that a pregnancy "resulting from legally established 

statutory or forcible rape or incest may constitute a 

threat to the mental or physical health of the patient," 

two other physicians "chosen because of their 

recognized professional competence have examined 

the patient and have concurred in writing," and the 

procedure "is performed in a hospital accredited by the 

Joint Commission on Accreditation of Hospitals." The 

providing of medical information by physicians to state 

legislatures in their consideration of legislation regarding 

therapeutic abortion was "to be considered consistent 

with the principles of ethics of the American Medical 

Association." This recommendation was adopted by the 

House of Delegates.  Proceedings of the AMA House of 

Delegates 40-51 (June 1967).

In 1970, after the introduction of a variety of proposed 

resolutions, and of a report from its Board of Trustees, a 

reference committee noted "polarization of the medical 

profession on this controversial issue"; division among 

those who had testified; a difference of opinion among 

AMA councils and committees; "the remarkable shift in 
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testimony" in six months, felt to be influenced "by the 

rapid changes in state laws and by the judicial decisions 

which tend to make abortion more freely available;" and 

a feeling "that this trend will continue." On June 25, 

1970, the House of Delegates adopted preambles and 

most of the resolutions proposed by the reference 

committee.  The preambles emphasized "the best 

interests of the patient," "sound clinical judgment," and 

"informed patient consent," in contrast to "mere 

acquiescence to the patient's demand." The resolutions 

asserted that abortion is a medical procedure that 

should be performed by a licensed physician in an 

accredited hospital only after consultation with two other 

physicians and in conformity with state law, and that no 

party to the procedure should be required to 

violate personally held moral principles. Proceedings of 

the AMA House of Delegates 220 (June 1970). The 

AMA Judicial Council rendered a complementary 

opinion. 

7. The position of the American Public Health 

Association.  In October 1970, the Executive Board of 

the APHA adopted Standards for Abortion Services.  

These were five in number:

"a. Rapid and simple abortion referral must be readily 

available through state and local public health 

departments, medical societies, or other nonprofit 

organizations.

"b. An important function of counseling should be to 

simplify and expedite the provision of abortion services; 

it should not delay the obtaining of these services.

“c. Psychiatric consultation should not be mandatory.  

As in the case of other specialized medical services, 

psychiatric consultation should be sought for definite 

indications and not on a routine basis.

"d. A wide range of individuals from appropriately 

trained, sympathetic volunteers to highly skilled 

physicians may qualify as abortion counselors.

"e. Contraception and/or sterilization should be 

discussed with each abortion patient." Recommended 

Standards for Abortion Services, 61 Am. J. Pub. Health 

396 (1971).

Among factors pertinent to life and health risks 

associated with abortion were three that "are recognized 

as important":

"a. the skill of the physician,

"b. the environment in which the abortion is performed, 

and above all

"c. the duration of pregnancy, as determined by uterine 

size and confirmed by menstrual history." Id., at 397.

It was said that "a well-equipped hospital" offers more 

protection "to cope with unforeseen difficulties than an 

office or clinic without such resources. . . .  The factor of 

gestational age is of overriding importance." Thus, it 

was recommended that abortions in the second 

trimester and early abortions in the presence of existing 

medical complications be performed in hospitals as 

inpatient procedures.  For pregnancies in the first 

trimester,  abortion in the hospital with or without 

overnight stay "is probably the safest practice." An 

abortion in an extramural facility, however, is an 

acceptable alternative "provided arrangements exist in 

advance to admit patients promptly if unforeseen 

complications develop." Standards for an abortion 

facility were listed.  It was said that at present abortions 

should be performed by physicians or osteopaths who 

are licensed to practice and who have "adequate 

training." Id., at 398.

8. The position of the American Bar Association.  At its 

meeting in February 1972 the ABA House of Delegates 

approved, with 17 opposing votes, the Uniform Abortion 

Act that had been drafted and approved the preceding 

August by the Conference of Commissioners on 

Uniform State Laws.   58 A. B. A. J. 380 (1972). We set 

forth the Act in full in the margin. The Conference has 

appended an enlightening Prefatory Note.

VII

Three reasons have been advanced to explain 

historically the enactment of criminal abortion laws in 

the 19th century and to justify their continued existence.

It has been argued occasionally that these laws were 

the product of a Victorian social concern to discourage 

illicit sexual conduct.  Texas, however, does not 

advance this justification in the present case, and it 

appears that no court or commentator has taken the 

argument seriously. The appellants and amici contend, 

moreover, that this is not a proper state purpose at all 

and suggest that, if it were, the Texas statutes are 

overbroad in protecting it since the law fails to 

distinguish between married and unwed mothers.

A second reason is concerned with abortion as a 

medical procedure.  When most criminal abortion laws 

were first enacted, the procedure was a hazardous one 

for the woman. This was particularly true prior to the 

development of antisepsis.  Antiseptic techniques, of 
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course, were based on discoveries by Lister, Pasteur, 

and others first announced in 1867, but were not 

generally accepted and employed until about the turn of 

the century.  Abortion mortality was high.  Even after 

1900, and perhaps until as late as the development of 

antibiotics in the 1940's, standard modern techniques 

such as dilation and curettage were not nearly so safe 

as they are today.  Thus, it has been argued that a 

State's real concern in enacting a criminal abortion law 

was to protect the pregnant woman, that is, to restrain 

her from submitting to a procedure that placed her life in 

serious jeopardy.

Modern medical techniques have altered this situation. 

Appellants and various amici refer to medical data 

indicating that abortion in early pregnancy, that is, prior 

to the end of the first trimester, although not without its 

risk, is now relatively safe.  Mortality rates for women 

undergoing early abortions, where the procedure is 

legal, appear to be as low as or lower than the rates for 

normal childbirth. Consequently, any interest of the 

State in protecting the woman from an inherently 

hazardous procedure, except when it would be equally 

dangerous for her to forgo it, has largely disappeared.  

Of course, important state interests in the areas of 

health and medical standards do remain. The State has 

a legitimate interest in seeing to it that abortion, like any 

other medical procedure, is performed under 

circumstances that insure maximum safety for the 

patient. This interest obviously extends at least to the 

performing physician and his staff, to the facilities 

involved, to the availability of after-care, and to 

adequate provision for any complication or emergency 

that might arise.  The prevalence of high mortality rates 

at illegal "abortion mills" strengthens, rather than 

weakens, the State's interest in regulating the conditions 

under which abortions are performed.  Moreover, the 

risk to the woman increases as her pregnancy 

continues.  Thus, the State retains a definite interest in 

protecting the woman's own health and safety when an 

abortion is proposed at a late stage of pregnancy.

The third reason is the State's interest -- some phrase it 

in terms of duty -- in protecting prenatal life.  Some 

of the argument for this justification rests on the theory 

that a new human life is present from the moment of 

conception. The State's interest and general obligation 

to protect life then extends, it is argued, to prenatal life.  

Only when the life of the pregnant mother herself is at 

stake, balanced against the life she carries within her, 

should the interest of the embryo or fetus not prevail.  

Logically, of course, a legitimate state interest in this 

area need not stand or fall on acceptance of the belief 

that life begins at conception or at some other point prior 

to live birth. In assessing the State's interest, recognition 

may be given to the less rigid claim that as long as at 

least potential life is involved, the State may assert 

interests beyond the protection of the pregnant woman 

alone.

Parties challenging state abortion laws have sharply 

disputed in some courts the contention that a purpose of 

these laws, when enacted, was to protect prenatal life.  

Pointing to the absence of legislative history to support 

the contention, they claim that most state laws were 

designed solely to protect the woman. Because medical 

advances have lessened this concern, at least with 

respect to abortion in early pregnancy, they argue that 

with respect to such abortions the laws can no longer be 

justified by any state interest.  There is some scholarly 

support for this view of original purpose. The few state 

courts called upon to interpret their laws in the late 19th 

and early 20th centuries did focus on the State's interest 

in protecting the woman's health rather than in 

preserving the embryo and fetus. Proponents of this 

view point out that in many States, including Texas, by 

statute or judicial interpretation, the pregnant woman 

herself could not be prosecuted for self-abortion or for 

cooperating in an abortion performed upon her by 

another. They claim that adoption of the "quickening" 

distinction through received common law and state 

statutes tacitly recognizes the greater health hazards 

inherent in late abortion and impliedly repudiates the 

theory that life begins at conception.

It is with these interests, and the weight to be attached 

to them, that this case is concerned.

VIII

The Constitution does not explicitly mention any right of 

privacy. In a line of decisions, however, going back 

perhaps as far as Union Pacific R. Co. v.  Botsford, 141 

U.S. 250, 251 (1891), the Court has recognized that a 

right of personal privacy, or a guarantee of certain areas 

or zones of privacy, does exist under the Constitution.  

In varying contexts, the Court or individual Justices 

have, indeed, found at least the roots of that right in the 

First Amendment,  Stanley v. Georgia, 394 U.S. 557, 

564 (1969); in the Fourth and Fifth Amendments,  Terry 

v. Ohio, 392 U.S. 1, 8-9 (1968),  Katz v. United States, 

389 U.S. 347, 350 (1967), Boyd v. United States, 116 

U.S. 616 (1886), see  Olmstead v. United States, 277 

U.S. 438, 478 (1928) (Brandeis, J., dissenting); in the 

penumbras of the Bill of Rights,  Griswold v. 

Connecticut, 381 U.S., at 484-485; in the Ninth 

Amendment,  id., at 486 (Goldberg, J., concurring); or in 

the concept of liberty guaranteed by the first section of 
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the Fourteenth Amendment, see  Meyer v. Nebraska, 

262 U.S. 390, 399 (1923). These decisions make it clear 

that only personal rights that can be deemed 

"fundamental" or "implicit in the concept of ordered 

liberty,"  Palko v. Connecticut, 302 U.S. 319, 325 

(1937), are included in this guarantee of personal 

privacy. They also make it clear that the right has some 

extension to activities relating to marriage,  Loving v. 

Virginia, 388 U.S. 1, 12 (1967); procreation,  Skinner v. 

Oklahoma, 316 U.S. 535, 541-542 (1942); 

contraception,  Eisenstadt v. Baird, 405 U.S., at 453-

454;  id., at 460, 463-465 (WHITE, J., concurring in 

result); family relationships,  Prince v. Massachusetts, 

321 U.S. 158, 166 (1944); and child rearing and 

education,  Pierce v. Society of  Sisters, 268 U.S. 510, 

535 (1925),  Meyer v. Nebraska, supra.

This right of privacy, whether it be founded in the 

Fourteenth Amendment's concept of personal liberty 

and restrictions upon state action, as we feel it is, or, as 

the District Court determined, in the Ninth Amendment's

reservation of rights to the people, is broad enough to 

encompass a woman's decision whether or not to 

terminate her pregnancy. The detriment that the State 

would impose upon the pregnant woman by denying this 

choice altogether is apparent.  Specific and direct harm 

medically diagnosable even in early pregnancy may be 

involved.  Maternity, or additional offspring, may force 

upon the woman a distressful life and future.  

Psychological harm may be imminent.  Mental and 

physical health may be taxed by child care.  There is 

also the distress, for all concerned, associated with the 

unwanted child, and there is the problem of bringing a 

child into a family already unable, psychologically and 

otherwise, to care for it.  In other cases, as in this one, 

the additional difficulties and continuing stigma of unwed 

motherhood may be involved.  All these are factors the 

woman and her responsible physician necessarily will 

consider in consultation. 

On the basis of elements such as these, appellant and 

some amici argue that the woman's right is absolute and 

that she is entitled to terminate her pregnancy at 

whatever time, in whatever way, and for whatever 

reason she alone chooses.  With this we do not agree.  

Appellant's arguments that Texas either has no valid 

interest at all in regulating the abortion decision, or no 

interest strong enough to support any limitation upon the 

woman's sole determination, are unpersuasive.  Court's 

decisions recognizing a right of privacy also 

acknowledge that some state regulation in areas 

protected by that right is appropriate.  As noted above, a 

State may properly assert important interests in 

safeguarding health, in maintaining medical standards, 

and in protecting potential life.  At some point in 

pregnancy, these respective interests become 

sufficiently compelling to sustain regulation of the 

factors that govern the abortion decision.  The privacy 

right involved, therefore, cannot be said to be absolute.  

In fact, it is not clear to us that the claim asserted by 

some amici that one has an unlimited right to do with 

one's body as one pleases bears a close relationship to 

the right of privacy previously articulated in the Court's 

decisions.  The Court has refused to recognize an 

unlimited right of this kind in the past.   Jacobson v. 

Massachusetts, 197 U.S. 11 (1905) (vaccination);  Buck 

v. Bell, 274 U.S. 200 (1927) (sterilization).

We, therefore, conclude that the right of personal 

privacy includes the abortion decision, but that this right 

is not unqualified and must be considered against 

important state interests in regulation.

We note that those federal and state courts that have 

recently considered abortion law challenges have 

reached the same conclusion.  A majority, in addition to 

the District Court in the present case, have held state 

laws unconstitutional, at least in part, because of 

vagueness or because of overbreadth and abridgment 

of rights.   Abele v. Markle, 342 F.Supp. 800 (Conn. 

1972), appeal docketed, No. 72-56;  Abele v. Markle, 

351 F.Supp. 224 (Conn. 1972), appeal docketed, No. 

72-730;  Doe v. Bolton, 319 F.Supp. 1048 (ND Ga. 

1970), appeal decided today, post, p. 179;  Doe v. Scott, 

321 F.Supp. 1385 (ND Ill. 1971), appeal docketed, No. 

70-105;  Poe v. Menghini, 339 F.Supp. 986 (Kan. 1972);  

YWCA v. Kugler, 342 F.Supp. 1048 (NJ 1972);  Babbitz 

v. McCann, 310 F.Supp. 293 (ED Wis. 1970), appeal 

dismissed,  400 U.S. 1 (1970);  People v. Belous, 71 

Cal. 2d 954, 458 P. 2d 194 (1969), cert. denied,  397 

U.S. 915 (1970);  State v. Barquet, 262 So. 2d 431 (Fla. 

1972).

Others have sustained state statutes.   Crossen v. 

Attorney General, 344 F.Supp. 587 (ED Ky. 1972), 

appeal docketed, No. 72-256;  Rosen v. Louisiana State 

Board of Medical Examiners, 318 F.Supp. 1217 (ED La. 

1970), appeal docketed, No. 70-42;  Corkey v. Edwards, 

322 F.Supp. 1248 (WDNC 1971),  appeal docketed, 

No. 71-92;  Steinberg v. Brown, 321 F.Supp. 741 (ND 

Ohio 1970); Doe v. Rampton (Utah 1971), appeal 

docketed, No. 71-5666;  Cheaney v. State,     Ind.    , 

285 N. E. 2d 265 (1972);  Spears v. State, 257 So. 2d 

876 (Miss. 1972);  State v. Munson, 86 S. D. 663, 201 

N. W. 2d 123 (1972), appeal docketed, No. 72-631.

Although the results are divided, most of these courts 

have agreed that the right of privacy, however based, is 
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broad enough to cover the abortion decision; that the 

right, nonetheless, is not absolute and is subject to 

some limitations; and that at some point the state 

interests as to protection of health, medical standards, 

and prenatal life, become dominant.  We agree with this 

approach. 

Where certain "fundamental rights" are involved, the 

Court has held that regulation limiting these rights may 

be justified only by a "compelling state interest,"  Kramer 

v. Union Free School District, 395 U.S. 621, 627 (1969); 

Shapiro v. Thompson, 394 U.S. 618, 634 (1969), 

Sherbert v. Verner, 374 U.S. 398, 406 (1963),  and that 

legislative enactments must be narrowly drawn to 

express only the legitimate state interests at stake.   

Griswold v. Connecticut, 381 U.S., at 485; Aptheker v. 

Secretary of State, 378 U.S. 500, 508 (1964); Cantwell 

v. Connecticut, 310 U.S. 296, 307-308 (1940); see 

Eisenstadt v. Baird, 405 U.S., at 460, 463-464 (WHITE, 

J., concurring in result).

In the recent abortion cases, cited above, courts have 

recognized these principles.  Those striking down state 

laws have generally scrutinized the State's interests in 

protecting health and potential life, and have concluded 

that neither interest justified broad limitations on the 

reasons for which a physician and his pregnant patient 

might decide that she should have an abortion in the 

early stages of pregnancy. Courts sustaining state laws 

have held that the State's determinations to protect 

health or prenatal life are dominant and constitutionally 

justifiable.

IX

A. The appellee and certain amici argue that the fetus is 

a "person" within the language and meaning of the 

Fourteenth Amendment. In support of this, they outline 

at length and in detail the well-known facts of fetal 

development.  If this suggestion of personhood is 

established, the appellant's case, of course, collapses, 

for the fetus' right to life would then be guaranteed 

specifically by the Amendment. The appellant conceded 

as much on reargument. On the other hand, the 

appellee conceded on reargument that no case could be 

cited that holds that a fetus is a person within the 

meaning of the Fourteenth Amendment.

The Constitution does not define "person" in so many 

words.  Section 1 of the Fourteenth Amendment 

contains three references to "person." The first, in 

defining "citizens," speaks of "persons born or 

naturalized in the United States." The word also appears 

both in the Due Process Clause and in the Equal 

Protection Clause.  "Person" is used in other places in 

the Constitution: in the listing of qualifications for 

Representatives and Senators, Art. I, § 2, cl. 2, and § 3, 

cl. 3; in the Apportionment Clause, Art. I, § 2, cl. 3; 53 in 

the Migration and Importation provision, Art. I, § 9, cl. 1; 

in the Emolument Clause, Art. I, § 9, cl. 8; in the 

Electors provisions, Art. II, § 1, cl. 2, and the 

superseded cl. 3; in the provision outlining qualifications 

for the office of President, Art. II, § 1, cl. 5; in the 

Extradition provisions, Art. IV, § 2, cl. 2, and the 

superseded Fugitive Slave Clause 3; and in the Fifth, 

Twelfth, and Twenty-second Amendments, as well as in 

§§ 2 and 3 of the Fourteenth Amendment. But in nearly 

all these instances, the use of the word is such that it 

has application only postnatally.  None indicates, with 

any assurance, that it has any possible pre-natal 

application. 54

All this, together with our observation, supra, that 

throughout the major portion of the 19th century 

prevailing legal abortion practices were far freer than 

they are today, persuades us that the word "person," as 

used in the Fourteenth Amendment, does not include 

the unborn. 55 This is in accord with the results reached 

53 We are not aware that in the taking of any census under this 

clause, a fetus has ever been counted.

54 When Texas urges that a fetus is entitled to Fourteenth 

Amendment protection as a person, it faces a dilemma.  

Neither in Texas nor in any other State are all abortions 

prohibited.  Despite broad proscription, an exception always 

exists.  The exception contained in Art. 1196, for an abortion 

procured or attempted by medical advice for the purpose of 

saving the life of the mother, is typical.  But if the fetus is a 

person who is not to be deprived of life without due process of 

law, and if the mother's condition is the sole determinant, does 

not the Texas exception appear to be out of line with the 

Amendment's command?

There are other inconsistencies between Fourteenth 

Amendment status and the typical abortion statute.  It has 

already been pointed out, n. 49, supra, that in Texas the 

woman is not a principal or an accomplice with respect to an 

abortion upon her.  If the fetus is a person, why is the woman 

not a principal or an accomplice?  Further, the penalty for 

criminal abortion specified by Art. 1195 is significantly less 

than the maximum penalty for murder prescribed by Art. 1257 

of the Texas Penal Code.  If the fetus is a person, may the 

penalties be different?

55 Cf. the Wisconsin abortion statute, defining "unborn child" to 

mean "a human being from the time of conception until it is 

born alive," Wis. Stat. § 940.04 (6) (1969), and the new 
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in those few cases where the issue has been squarely 

presented.   McGarvey v. Magee-Womens Hospital, 340 

F.Supp. 751 (WD Pa. 1972);  Byrn v. New York City 

Health & Hospitals Corp., 31 N. Y. 2d 194, 286 N. E. 2d 

887 (1972), appeal docketed, No. 72-434;  Abele v. 

Markle, 351 F.Supp. 224 (Conn. 1972), appeal 

docketed, No. 72-730.  Cf. Cheaney v. State,     Ind., at 

   , 285 N. E. 2d, at 270;  Montana v. Rogers, 278 F.2d 

68, 72 (CA7 1960), aff'd sub nom.  Montana v. 

Kennedy, 366 U.S. 308 (1961);  Keeler v. Superior 

Court, 2 Cal. 3d 619, 470 P. 2d 617 (1970);  State v. 

Dickinson, 28  [*159]  Ohio St. 2d 65, 275 N. E. 2d 599 

(1971). Indeed, our decision in  United States v. Vuitch, 

402 U.S. 62 (1971), inferentially is to the same effect, 

for we there would not have indulged in statutory 

interpretation favorable to abortion in specified 

circumstances if the necessary consequence was the 

termination of life entitled to Fourteenth Amendment

protection.

This conclusion, however, does not of itself fully answer 

the contentions raised by Texas, and we pass on to 

other considerations. 

B. The pregnant woman cannot be isolated in her 

privacy. She carries an embryo and, later, a fetus, if one 

accepts the medical definitions of the developing young 

in the human uterus.  See Dorland's Illustrated Medical 

Dictionary 478-479, 547 (24th ed. 1965).  The situation 

therefore is inherently different from marital intimacy, or 

bedroom possession of obscene material, or marriage, 

or procreation, or education, with which Eisenstadt and 

Griswold, Stanley, Loving, Skinner, and Pierce and 

Meyer were respectively concerned.  As we have 

intimated above, it is reasonable and appropriate for a 

State to decide that at some point in time another 

interest, that of health of the mother or that of potential 

human life, becomes significantly involved.  The 

woman's privacy is no longer sole and any right of 

privacy she possesses must be measured accordingly.

Texas urges that, apart from the Fourteenth 

Amendment, life begins at conception and is present 

throughout pregnancy, and that, therefore, the State has 

a compelling interest in protecting that life from and after 

conception.  We need not resolve the difficult question 

of when life begins.  When those trained in the 

respective disciplines of medicine, philosophy, and 

theology are unable to arrive at any consensus, the 

Connecticut statute, Pub. Act No. 1 (May 1972 special 

session), declaring it to be the public policy of the State and 

the legislative intent "to protect and preserve human life from 

the moment of conception."

judiciary, at this point in the development of man's 

knowledge, is not in a position to speculate as to the 

answer.

It should be sufficient to note briefly the wide 

divergence of thinking on this most sensitive and difficult 

question.  There has always been strong support for the 

view that life does not begin until live birth. This was the 

belief of the Stoics. It appears to be the predominant, 

though not the unanimous, attitude of the Jewish faith. It 

may be taken to represent also the position of a large 

segment of the Protestant community, insofar as that 

can be ascertained; organized groups that have taken a 

formal position on the abortion issue have generally 

regarded abortion as a matter for the conscience of the 

individual and her family. As we have noted, the 

common law found greater significance in quickening. 

Physicians and their scientific colleagues have regarded 

that event with less interest and have tended to focus 

either upon conception, upon live birth, or upon the 

interim point at which the fetus becomes "viable," that is, 

potentially able to live outside the mother's womb, albeit 

with artificial aid. Viability is usually placed at about 

seven months (28 weeks) but may occur earlier, even 

at 24 weeks. The Aristotelian theory of "mediate 

animation," that held sway throughout the Middle Ages 

and the Renaissance in Europe, continued to be official 

Roman Catholic dogma until the 19th century, despite 

opposition to this "ensoulment" theory from those in the 

Church who would recognize the existence of life the 

moment of conception.  The latter is now, of course, the 

official belief of the Catholic Church.  As one brief 

amicus discloses, this is a view strongly held by many 

non-Catholics as well, and by many physicians.  

Substantial problems for precise definition of this view 

are posed, however, by new embryological data that 

purport to indicate that conception is a "process" over 

time, rather than an event, and by new medical 

techniques such as menstrual extraction, the "morning-

after" pill, implantation of embryos, artificial 

insemination, and even artificial wombs. 

In areas other than criminal abortion, the law has been 

reluctant to endorse any theory that life, as we 

recognize it, begins before live birth or to accord legal 

rights to the unborn except in narrowly defined 

situations and except when the rights are contingent 

upon live birth. For example, the traditional rule of tort 

law denied recovery for prenatal injuries even though 

the child was born alive.  That rule has been changed in 

almost every jurisdiction.  In most States, recovery is 

said to be permitted only if the fetus was viable, or at 

least quick, when the injuries were sustained, though 

few courts have squarely so held. In a recent 
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development, generally opposed by the commentators, 

some States permit the parents of a stillborn child to 

maintain an action for wrongful death because of 

prenatal injuries. Such an action, however, would 

appear to be one to vindicate the parents' interest and is 

thus consistent with the view that the fetus, at most, 

represents only the potentiality of life.  Similarly, unborn 

children have been recognized as acquiring rights or 

interests by way of inheritance or other devolution of 

property, and have been represented by guardians ad 

litem. Perfection of the interests involved, again, has 

generally been contingent upon live birth. In short, the 

unborn have never been recognized in the law as 

persons in the whole sense.

X 

In view of all this, we do not agree that, by adopting one 

theory of life, Texas may override the rights of the 

pregnant woman that are at stake.  We repeat, however, 

that the State does have an important and legitimate 

interest in preserving and protecting the health of the 

pregnant woman, whether she be a resident of the State 

or a nonresident who seeks medical consultation and 

treatment there, and that it has still another important 

and legitimate interest in protecting the potentiality of 

human life. These interests are separate and distinct.  

Each grows in substantiality as the woman approaches 

term and, at a point during pregnancy, each becomes 

"compelling." 

With respect to the State's important and legitimate 

interest in the health of the mother, the "compelling" 

point, in the light of present medical knowledge, is at 

approximately the end of the first trimester. This is so 

because of the now-established medical fact, referred to 

above at 149, that until the end of the first trimester 

mortality in abortion may be less than mortality in 

normal childbirth.  It follows that, from and after this 

point, a State may regulate the abortion procedure to 

the extent that the regulation reasonably relates to the 

preservation and protection of maternal health.  

Examples of permissible state regulation in this area are 

requirements as to the qualifications of the person who 

is to perform the abortion; as to the licensure of that 

person; as to the facility in which the procedure is to be 

performed, that is, whether it must be a hospital or may 

be a clinic or some other place of less-than-hospital 

status; as to the licensing of the facility; and the like. 

This means, on the other hand, that, for the period of 

pregnancy prior to this "compelling" point, the attending 

physician, in consultation with his patient, is free to 

determine, without regulation by the State, that, in his 

medical judgment, the patient's pregnancy should be 

terminated.  If that decision is reached, the judgment 

may be effectuated by an abortion free of interference 

by the State. 

With respect to the State's important and legitimate 

interest in potential life, the "compelling" point is at 

viability.  This is so because the fetus then presumably 

has the capability of meaningful life outside the mother's 

womb.  State regulation protective of fetal life after 

viability thus has both logical and biological 

justifications.  If the State is interested in protecting fetal 

life after viability, it may go so far as to proscribe 

abortion during that period, except when it is necessary 

to preserve the life or health of the mother. 

Measured against these standards, Art. 1196 of the 

Texas Penal Code, in restricting legal abortions to those 

"procured or attempted by medical advice for the 

purpose of saving the life of the mother," sweeps too 

broadly.  The statute makes no distinction between 

abortions performed early in pregnancy and those 

performed later, and it limits to a single reason, "saving" 

the mother's life, the legal justification for the procedure.  

The statute, therefore, cannot survive the constitutional 

attack made upon it here.

This conclusion makes it unnecessary for us to consider 

the additional challenge to the Texas statute asserted 

on grounds of vagueness.  See  United States v. Vuitch, 

402 U.S., at 67-72.

XI

To summarize and to repeat:

1. A state criminal abortion statute of the current Texas 

type, that excepts from criminality only a lifesaving

procedure on behalf of the mother, without regard to 

pregnancy stage and without recognition of the other 

interests involved, is violative of the Due Process 

Clause of the Fourteenth Amendment.

(a) For the stage prior to approximately the end of the 

first trimester, the abortion decision and its effectuation 

must be left to the medical judgment of the pregnant 

woman's attending physician.

(b) For the stage subsequent to approximately the end 

of the first trimester, the State, in promoting its interest 

in the health of the mother, may, if it chooses, regulate 

the abortion procedure in ways that are reasonably 

related to maternal health.

(c) For the stage subsequent to viability, the State in 
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promoting its interest in the potentiality of human life 

may, if it chooses, regulate, and even proscribe, 

abortion except where it is necessary, in appropriate 

medical judgment, for the preservation of the life or 

health of the mother.

2. The State may define the term "physician," as it has 

been employed in the preceding paragraphs of this Part 

XI of this opinion, to mean only a physician currently 

licensed by the State, and may proscribe any abortion 

by a person who is not a physician as so defined.

In Doe v. Bolton, post, p. 179, procedural requirements 

contained in one of the modern abortion statutes are 

considered.  That opinion and this one, of course, are to 

be read together. 

This holding, we feel, is consistent with the relative 

weights of the respective interests involved, with the 

lessons and examples of medical and legal history, with 

the lenity of the common law, and with the demands of 

the profound problems of the present day.  The decision 

leaves the State free to place increasing restrictions on 

abortion as the period of pregnancy lengthens, so long 

as those restrictions are tailored to the recognized state 

interests.  The decision vindicates the right of the 

physician to administer medical treatment according to 

his professional judgment up to the points where 

important state interests provide compelling 

justifications for intervention.  Up to those points, the 

abortion decision in all its aspects is inherently, and 

primarily, a medical decision, and basic responsibility for 

it must rest with the physician.  If an individual 

practitioner abuses the privilege of exercising proper 

medical judgment, the usual remedies, judicial and intra-

professional, are available.

Concur

MR. JUSTICE STEWART, concurring. [Omitted.]

Dissent

MR. JUSTICE REHNQUIST, dissenting.

II

. . . If the Court means by the term "privacy" no more 

than that the claim of a person to be free from unwanted 

state regulation of consensual transactions may be a 

form of "liberty" protected by the Fourteenth 

Amendment, there is no doubt that similar claims have 

been upheld in our earlier decisions on the basis of that 

liberty.  I agree with the statement of MR. JUSTICE 

STEWART in his concurring opinion that the "liberty," 

against deprivation of which without due process the 

Fourteenth Amendment protects, embraces more than 

the rights found in the Bill of Rights.  But that liberty is 

not guaranteed absolutely against deprivation, only 

against deprivation without due process of law.  The test 

traditionally applied in the area of social and economic 

legislation is whether or not a law such as that 

challenged has a rational relation to a valid state 

objective.   Williamson v. Lee Optical  Co., 348 U.S. 

483, 491 (1955). The Due Process Clause of the 

Fourteenth Amendment undoubtedly does place a 

limitalbeit a broad one, on legislative power to enact 

laws such as this.  If the Texas statute were to prohibit 

an abortion even where the mother's life is in jeopardy, I 

have little doubt that such a statute would lack a rational 

relation to a valid state objective under the test stated in  

Williamson, supra. But the Court's sweeping invalidation 

of any restrictions on abortion during the first trimester is 

impossible to justify under that standard, and the 

conscious weighing of competing factors that the Court's 

opinion apparently substitutes for the established test is 

far more appropriate to a legislative judgment than to a 

judicial one.

The Court eschews the history of the Fourteenth 

Amendment in its reliance on the "compelling state 

interest" test.  See  Weber v. Aetna Casualty & Surety 

Co., 406 U.S. 164, 179 (1972) (dissenting opinion).  But 

the Court adds a new wrinkle to this test by transposing 

it from the legal considerations associated with the 

Equal Protection Clause of the Fourteenth Amendment

to this case arising under the Due Process Clause of the 

Fourteenth Amendment. Unless I misapprehend the 

consequences of this transplanting of the "compelling 

state interest test," the Court's opinion will accomplish 

the seemingly impossible feat of leaving this area of the 

law more confused than it found it.

While the Court's opinion quotes from the dissent of Mr. 

Justice Holmes in  Lochner v. New York, 198 U.S. 45, 

74 (1905), the result it reaches is more closely attuned 

to the majority opinion of Mr. Justice Peckham in that 

case.  As in Lochner and similar cases applying 

substantive due process standards to economic and 

social welfare legislation, the adoption of the compelling 

state interest standard will inevitably require this Court 

to examine the legislative policies and pass on the 

wisdom of these policies in the very process of deciding 

whether a particular state interest put forward may or 
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may not be "compelling." The decision here to break 

pregnancy into three distinct terms and to outline the 

permissible restrictions the State may impose in each 

one, for example, partakes more of judicial legislation 

than it does of a determination of the intent of the 

drafters of the Fourteenth Amendment.

The fact that a majority of the States reflecting, after all, 

the majority sentiment in those States, have had 

restrictions on abortions for at least a century is a strong 

indication, it seems to me, that the asserted right to an 

abortion is not "so rooted in the traditions and 

conscience of our people as to be ranked as 

fundamental,"  Snyder v. Massachusetts, 291 U.S. 97, 

105 (1934). Even today, when society's views on 

abortion are changing, the very existence of the debate 

is evidence that the "right" to an abortion is not so 

universally accepted as the appellant would have us 

believe.

To reach its result, the Court necessarily has had to find 

within the scope of the Fourteenth Amendment a right 

that was apparently completely unknown to the drafters 

of the Amendment.  As early as 1821, the first state law 

dealing directly with abortion was enacted by the 

Connecticut Legislature.  Conn. Stat., Tit. 20, §§ 14, 16.  

By the time of the adoption of the Fourteenth  

Amendment in 1868, there were at least 36 laws 

enacted by state or territorial legislatures limiting 

abortion. While many States have amended or updated 

their laws, 21 of the laws on the books in 1868 remain 

in effect today. Indeed, the Texas statute struck down 

today was, as the majority notes, first enacted in 1857 

and "has remained substantially unchanged to the 

present time." Ante, at 119.

There apparently was no question concerning the 

validity of this provision or of any of the other state 

statutes when the Fourteenth Amendment was adopted.  

The only conclusion possible from this history is that the 

drafters did not intend to have the Fourteenth 

Amendment withdraw from the States the power to 

legislate with respect to this matter.

III

Even if one were to agree that the case that the Court 

decides were here, and that the enunciation of the 

substantive constitutional law in the Court's opinion 

were proper, the actual disposition of the case by the 

Court is still difficult to justify. The Texas statute is 

struck down in toto, even though the Court apparently 

concedes that at later periods of pregnancy Texas might 

impose these selfsame statutory limitations on abortion. 

My understanding of past practice is that a statute found 

to be invalid as applied to a particular plaintiff, but not 

unconstitutional as a whole, is not simply "struck down" 

but is, instead, declared unconstitutional as applied to 

the fact situation before the Court.   Yick Wo v. Hopkins, 

118 U.S. 356 (1886);  Street v. New York, 394 U.S. 576 

(1969).

For all of the foregoing reasons, I respectfully dissent.  
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Opinion

JUSTICE O'CONNOR, JUSTICE KENNEDY, and 

JUSTICE SOUTER announced the judgment of the 

Court and delivered the opinion of the Court with 

respect to Parts I, II, III, V-A, V-C, and VI, an opinion 

with respect to Part V-E, in which JUSTICE STEVENS 

joins, and an opinion with respect to Parts IV, V-B, and 

V-D.

I

Liberty finds no refuge in a jurisprudence of doubt. Yet 

19 years after our holding that the Constitution protects 

a woman's right to terminate her pregnancy in its early 

stages, Roe v. Wade, 410 U.S. 113, 35 L. Ed. 2d 147, 

93 S. Ct. 705 (1973), that definition of liberty is 

questioned. Joining the respondents as amicus curiae, 

the United States, as it has done in five other cases in 

the last decade, again asks us to overrule Roe. See 

Brief for Respondents 104-117; Brief for United States 

as Amicus Curiae 8. 

At issue in these cases are five provisions of the 

Pennsylvania Abortion Control Act of 1982, as amended 

in 1988 and 1989. 18 Pa. Cons. Stat. §§ 3203-3220

(1990). Relevant portions of the Act are set forth in the 

Appendix.  Infra, 505 U.S. at 902. The Act requires that 

a woman seeking an abortion give her informed consent 

prior to the abortion procedure, and specifies that she 

be provided with certain information at least 24 hours 

before the abortion is performed. § 3205. For a minor to 

obtain an abortion, the Act requires the informed 

consent of one of her parents, but provides for a judicial 

bypass option if the minor does not wish to or cannot 

obtain a parent's consent. § 3206. Another provision of 

the Act requires that, unless certain exceptions apply, a 

married woman seeking an abortion must sign a 

statement indicating that she has notified her husband 

of her intended abortion. § 3209. The Act exempts 

compliance with these three requirements in the event 

of a "medical emergency," which is defined in § 3203 of 

the Act. See §§ 3203, 3205(a), 3206(a), 3209(c). In 

addition to the above provisions regulating the 

performance of abortions, the Act imposes certain 

reporting requirements on facilities that provide abortion 

services. §§ 3207(b), 3214(a), 3214(f).

Before any of these provisions took effect, the 

petitioners, who are five abortion clinics and one 

physician representing himself as well as a class of 

physicians who provide abortion services, brought this 

suit seeking declaratory and injunctive relief. . . . 

After considering the fundamental constitutional 

questions resolved by Roe, principles of institutional 

integrity, and the rule of stare decisis, we are led to 

conclude this: the essential holding of Roe v. Wade

should be retained and once again reaffirmed.

It must be stated at the outset and with clarity that 

essential holding, the holding we reaffirm, has three 

parts. First is a recognition of the right of the woman to 

choose to have an abortion before viability and to obtain 

it without undue interference from the State. Before 

viability, the State's interests are not strong enough to 

support a prohibition of abortion or the imposition of a 

substantial obstacle to the woman's effective right to 

elect the procedure. Second is a confirmation of the 

State's power to restrict abortions after fetal viability, if 

the law contains exceptions for pregnancies which 

endanger the woman's life or health. And third is the 

principle that the State has legitimate interests from the 

outset of the pregnancy in protecting the health of the 

woman and the life of the fetus that may become a 

child. These principles do not contradict one another; 

and we adhere to each.

II

Constitutional protection of the woman's decision to 

terminate her pregnancy derives from the Due Process 

Clause of the Fourteenth Amendment. It declares that 

no State shall "deprive any person of life, liberty, or 

property, without due process of law." The controlling 

word in the cases before us is "liberty." Although a literal 

reading of the Clause might suggest that it governs only 

the procedures by which a State may deprive persons of 

liberty, for at least 105 years, since Mugler v. Kansas, 

123 U.S. 623, 660-661, 31 L. Ed. 205, 8 S. Ct. 273 

(1887), the Clause has been understood to contain a 

substantive component as well, one "barring certain 

government actions regardless of the fairness of the 

procedures used to implement them." Daniels v. 

Williams, 474 U.S. 327, 331, 88 L. Ed. 2d 662, 106 S. 

Ct. 662 (1986). As Justice Brandeis (joined by Justice 

Holmes) observed, "despite arguments to the contrary 

which had seemed to me persuasive, it is settled that 
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the due process clause of the Fourteenth Amendment

applies to matters of substantive law as well as to 

matters of procedure. Thus all fundamental rights 

comprised within the term liberty are protected by the 

Federal Constitution from invasion by the States." 

Whitney v. California, 274 U.S. 357, 373, 71 L. Ed. 

1095, 47 S. Ct. 641 (1927) (concurring opinion). "The 

guaranties of due process, though having their roots in 

Magna Carta's 'per legem terrae' and considered as 

procedural safeguards 'against executive usurpation 

and tyranny,' have in this country 'become bulwarks also 

against arbitrary legislation.'" Poe v. Ullman, 367 U.S. 

497, 541, 6 L. Ed. 2d 989, 81 S. Ct. 1752 (1961)

(Harlan, J., dissenting from dismissal on jurisdictional 

grounds) (quoting Hurtado v. California, 110 U.S. 516, 

532, 28 L. Ed. 232, 4 S. Ct. 111 (1884)).

The most familiar of the substantive liberties protected 

by the Fourteenth Amendment are those recognized by 

the Bill of Rights. We have held that the Due Process 

Clause of the Fourteenth Amendment incorporates most 

of the Bill of Rights against the States. See, e. g., 

Duncan v. Louisiana, 391 U.S. 145, 147-148, 20 L. Ed. 

2d 491, 88 S. Ct. 1444 (1968). It is tempting, as a 

means of curbing the discretion of federal judges, to 

suppose that liberty encompasses no more than those 

rights already guaranteed to the individual against 

federal interference by the express provisions of the first 

eight Amendments to the Constitution. See Adamson v. 

California, 332 U.S. 46, 68-92, 91 L. Ed. 1903, 67 S. Ct. 

1672 (1947) (Black, J., dissenting). But of course this 

Court has never accepted that view. 

It is also tempting, for the same reason, to suppose that 

the Due Process Clause protects only those practices, 

defined at the most specific level, that were protected 

against government interference by other rules of law 

when the Fourteenth Amendment was ratified. See 

Michael H. v. Gerald D., 491 U.S. 110, 127-128, n.6, 

105 L. Ed. 2d 91, 109 S. Ct. 2333 (1989) (opinion of 

SCALIA, J.). But such a view would be inconsistent with 

our law. It is a promise of the Constitution that there is a 

realm of personal liberty which the government may not 

enter. We have vindicated this principle before. 

Marriage is mentioned nowhere in the Bill of Rights and 

interracial marriage was illegal in most States in the 

19th century, but the Court was no doubt correct in 

finding it to be an aspect of liberty protected against 

state interference by the substantive component of the 

Due Process Clause in Loving v. Virginia, 388 U.S. 1, 

12, 18 L. Ed. 2d 1010, 87 S. Ct. 1817 (1967) (relying, in 

an opinion for eight Justices, on the Due Process 

Clause). Similar examples may be found . . . .

Neither the Bill of Rights nor the specific practices of 

States at the time of the adoption of the Fourteenth 

Amendment marks the outer limits of the substantive 

sphere of liberty which the Fourteenth Amendment

protects. . . .   

The inescapable fact is that adjudication of substantive 

due process claims may call upon the Court in 

interpreting the Constitution to exercise that same 

capacity which by tradition courts always have 

exercised: reasoned judgment. Its boundaries are not 

susceptible of expression as a simple rule. That does 

not mean we are free to invalidate state policy choices 

with which we disagree; yet neither does it permit us to 

shrink from the duties of our office. . . . 

Men and women of good conscience can disagree, and 

we suppose some always shall disagree, about the 

profound moral and spiritual implications of terminating 

a pregnancy, even in its earliest stage. Some of us as 

individuals find abortion offensive to our most basic 

principles of morality, but that cannot control our 

decision. Our obligation is to define the liberty of all, not 

to mandate our own moral code. The underlying 

constitutional issue is whether the State can resolve 

these philosophic questions in such a definitive way that 

a woman lacks all choice in the matter, except perhaps 

in those rare circumstances in which the pregnancy is 

itself a danger to her own life or health, or is the result of 

rape or incest.

It is conventional constitutional doctrine that where 

reasonable people disagree the government can adopt 

one position or the other. See, e. g., Ferguson v. 

Skrupa, 372 U.S. 726, 10 L. Ed. 2d 93, 83 S. Ct. 1028 

(1963); Williamson v. Lee Optical of Okla., Inc., 348 

U.S. 483, 99 L. Ed. 563, 75 S. Ct. 461 (1955). That 

theorem, however, assumes a state of affairs in which 

the choice does not intrude upon a protected liberty. 

Thus, while some people might disagree about whether 

or not the flag should be saluted, or disagree about the 

proposition that it may not be defiled, we have ruled that 

a State may not compel or enforce one view or the 

other. See West Virginia Bd. of Ed. v. Barnette, 319 

U.S. 624, 87 L. Ed. 1628, 63 S. Ct. 1178 (1943); Texas 

v. Johnson, 491 U.S. 397, 105 L. Ed. 2d 342, 109 S. Ct. 

2533 (1989).

Our law affords constitutional protection to personal 

decisions relating to marriage, procreation, 

contraception, family relationships, child rearing, and 

education.  Carey v. Population Services International, 

431 U.S. at 685. Our cases recognize "the right of the 

individual, married or single, to be free from 
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unwarranted governmental intrusion into matters so 

fundamentally affecting a person as the decision 

whether to bear or beget a child." Eisenstadt v. Baird, 

supra, at 453 (emphasis in original). Our precedents 

"have respected the private realm of family life which the 

state cannot enter." Prince v. Massachusetts, 321 U.S. 

158, 166, 88 L. Ed. 645, 64 S. Ct. 438 (1944). These 

matters, involving the most intimate and personal 

choices a person may make in a lifetime, choices 

central to personal dignity and autonomy, are central to 

the liberty protected by the Fourteenth Amendment. At 

the heart of liberty is the right to define one's own 

concept of existence, of meaning, of the universe, and 

of the mystery of human life. Beliefs about these matters 

could not define the attributes of personhood were they 

formed under compulsion of the State.

These considerations begin our analysis of the woman's 

interest in terminating her pregnancy but cannot end it, 

for this reason: though the abortion decision may 

originate within the zone of conscience and belief, it is 

more than a philosophic exercise. Abortion is a unique 

act. It is an act fraught with consequences for others: for 

the woman who must live with the implications of her 

decision; for the persons who perform and assist in the 

procedure; for the spouse, family, and society which 

must confront the knowledge that these procedures 

exist, procedures some deem nothing short of an act of 

violence against innocent human life; and, depending 

on one's beliefs, for the life or potential life that is 

aborted. Though abortion is conduct, it does not follow 

that the State is entitled to proscribe it in all instances. 

That is because the liberty of the woman is at stake in a 

sense unique to the human condition and so unique to 

the law. The mother who carries a child to full term is 

subject to anxieties, to physical constraintsto pain that 

only she must bear. That these sacrifices have from the 

beginning of the human race been endured by woman 

with a pride that ennobles her in the eyes of others and 

gives to the infant a bond of love cannot alone be 

grounds for the State to insist she make the sacrifice. 

Her suffering is too intimate and personal for the State 

to insist, without more, upon its own vision of the 

woman's role, however dominant that vision has been in 

the course of our history and our culture. The destiny of 

the woman must be shaped to a large extent on her own 

conception of her spiritual imperatives and her place in 

society.

It should be recognized, moreover, that in some critical 

respects the abortion decision is of the same character 

as the decision to use contraception, to which Griswold 

v. Connecticut, Eisenstadt v. Baird, and Carey v. 

Population Services International afford constitutional 

protection. We have no doubt as to the correctness of 

those decisions. They support the reasoning in Roe

relating to the woman's liberty because they involve 

personal decisions concerning not only the meaning of 

procreation but also human responsibility and respect 

for it. As with abortion, reasonable people will have 

differences of opinion about these matters. One view is 

based on such reverence for the wonder of creation that 

any pregnancy ought to be welcomed and carried to full 

term no matter how difficult it will be to provide for the 

child and ensure its well-being. Another is that the 

inability to provide for the nurture and care of the infant 

is a cruelty to the child and an anguish to the parent. 

These are intimate views with infinite variations, and 

their deep, personal character underlay our decisions in 

Griswold, Eisenstadt, and Carey. The same concerns 

are present when the woman confronts the reality that, 

perhaps despite her attempts to avoid it, she has 

become pregnant. 

It was this dimension of personal liberty that Roe sought 

to protect, and its holding invoked the reasoning and the 

tradition of the precedents we have discussed, granting 

protection to substantive liberties of the person. Roe

was, of course, an extension of those cases and, as the 

decision itself indicated, the separate States could act in 

some degree to further their own legitimate interests in 

protecting prenatal life. The extent to which the 

legislatures of the States might act to outweigh the 

interests of the woman in choosing to terminate her 

pregnancy was a subject of debate both in Roe itself 

and in decisions following it. . . . 

III

A

The obligation to follow precedent begins with necessity, 

and a contrary necessity marks its outer limit. With 

Cardozo, we recognize that no judicial system could do 

society's work if it eyed each issue afresh in every case 

that raised it. See B. Cardozo, The Nature of the 

Judicial Process 149 (1921). Indeed, the very concept of 

the rule of law underlying our own Constitution requires 

such continuity over time that a respect for precedent is, 

by definition, indispensable. See Powell, Stare Decisis 

and Judicial Restraint, 1991 Journal of Supreme Court 

History 13, 16. At the other extreme, a different 

necessity would make itself felt if a prior judicial ruling 

should come to be seen so clearly as error that its 

enforcement was for that very reason doomed.

Even when the decision to overrule a prior case is not, 

as in the rare, latter instance, virtually foreordained, it is 
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common wisdom that the rule of stare decisis is not an 

"inexorable command," and certainly it is not such in 

every constitutional case, see Burnet v. Coronado Oil & 

Gas Co., 285 U.S. 393, 405-411, 76 L. Ed. 815, 52 S. 

Ct. 443 (1932) (Brandeis, J., dissenting). See also 

Payne v. Tennessee, 501 U.S. 808, 842, 115 L. Ed. 2d 

720, 111 S. Ct. 2597 (1991) (SOUTER, J., joined by 

KENNEDY, J., concurring); Arizona v. Rumsey, 467 

U.S. 203, 212, 81 L. Ed. 2d 164, 104 S. Ct. 2305 (1984). 

Rather, when this Court reexamines a prior holding, its 

judgment is customarily informed by a series of 

prudential and pragmatic considerations designed to 

test the consistency of overruling a prior decision with 

the ideal of the rule of law, and to gauge the respective 

costs of reaffirming and overruling a prior case. Thus, 

for example, we may ask whether the rule has proven to 

be intolerable simply in defying practical workability, 

Swift & Co. v. Wickham, 382 U.S. 111, 116, 15 L. Ed. 2d 

194, 86 S. Ct. 258 (1965); whether the rule is subject to 

a kind of reliance that would lend a special hardship to 

the consequences of overruling and add inequity to the 

cost of repudiation, e. g., United States v. Title Ins. & 

Trust Co., 265 U.S. 472, 486 (1924); whether related 

principles of law have so far developed as to have left 

the old rule no more than a remnant of abandoned 

doctrine, see Patterson v. McLean Credit Union, 491 

U.S. 164, 173-174, 105 L. Ed. 2d 132,  [**2809]  109 S. 

Ct. 2363 (1989); or whether facts have so changed, or 

come to be seen so differently, as to have robbed the 

old rule of significant application or justification, e. g., 

Burnet, supra, at 412 (Brandeis, J., dissenting).

So in this case we may enquire whether Roe's central 

rule has been found unworkable; whether the rule's 

limitation on state power could be removed without 

serious inequity to those who have relied upon it or 

significant damage to the stability of the society 

governed by it; whether the law's growth in the 

intervening years has left Roe's central rule a doctrinal 

anachronism discounted by society; and whether Roe's

premises of fact have so far changed in the ensuing two 

decades as to render its central holding somehow 

irrelevant or unjustifiable in dealing with the issue it 

addressed.

1

Although Roe has engendered opposition, it has in no 

sense proven "unworkable" . . . . 

2

The inquiry into reliance counts the cost of a rule's 

repudiation as it would fall on those who have relied 

reasonably on the rule's continued application. Since the 

classic case for weighing reliance heavily in favor of 

following the earlier rule occurs in the commercial 

context, see Payne v. Tennessee,  supra, at 828, where 

advance planning of great precision is most obviously a 

necessity, it is no cause for surprise that some would 

find no reliance worthy of consideration in support of 

Roe. . . .

3

No evolution of legal principle has left Roe's doctrinal 

footings weaker than they were in 1973. No 

development of constitutional law since the case was 

decided has implicitly or explicitly left Roe behind as a 

mere survivor of obsolete constitutional thinking. . . . 

4

We have seen how time has overtaken some of Roe's

factual assumptions: advances in maternal health care 

allow for abortions safe to the mother later in pregnancy 

than was true in 1973, see Akron I, supra, at 429, n.11, 

and advances in neonatal care have advanced viability 

to a point somewhat earlier. Compare Roe, 410 U.S. at 

160, with Webster, supra, at 515-516 (opinion of 

REHNQUIST, C. J.); see Akron I, 462 U.S. at 457, and 

n.5 (O'CONNOR, J., dissenting). But these facts go only 

to the scheme of time limits on the realization of 

competing interests, and the divergences from the 

factual premises of 1973 have no bearing on the validity 

of Roe's central holding, that viability marks the earliest 

point at which the State's interest in fetal life is 

constitutionally adequate to justify a legislative ban on 

nontherapeutic abortions. The soundness or 

unsoundness of that constitutional judgment in no sense 

turns on whether viability occurs at approximately 28 

weeks, as was usual at the time of Roe, at 23 to 24 

weeks, as it sometimes does today, or at some moment 

even slightly earlier in pregnancy, as it may if fetal 

respiratory capacity can somehow be enhanced in the 

future. Whenever it may occur, the attainment of viability 

may continue to serve as the critical fact, just as it has 

done since Roe was decided; which is to say that no 

change in Roe's factual underpinning has left its central 

holding obsolete, and none supports an argument for 

overruling it.

5

The sum of the precedential enquiry to this point shows 

Roe's underpinnings unweakened in any way affecting 

its central holding. . . . 

B
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In a less significant case, stare decisis analysis could, 

and would, stop at the point we have reached. But the 

sustained and widespread debate Roe has provoked 

calls for some comparison between that case and 

others of comparable dimension that have responded to 

national controversies and taken on the impress of the 

controversies addressed. Only two such decisional lines 

from the past century present themselves for 

examination, and in each instance the result reached by 

the Court accorded with the principles we apply today.

The first example is that line of cases identified with 

Lochner v. New York, 198 U.S. 45, 49 L. Ed. 937, 25 S. 

Ct. 539 (1905) . . . . 

The second comparison that 20th century history invites 

is with the cases employing the separate-but-equal rule 

for applying the Fourteenth Amendment's equal 

protection guarantee. They began with Plessy v. 

Ferguson, 163 U.S. 537, 41 L. Ed. 256, 16 S. Ct. 1138 

(1896) . . . . 

West Coast Hotel and Brown each rested on facts, or an 

understanding of facts, changed from those which 

furnished the claimed justifications for the earlier 

constitutional resolutions. Each case was 

comprehensible as the Court's response to facts that the 

country could understand, or had come to understand 

already, but which the Court of an earlier day, as its own 

declarations disclosed, had not been able to perceive. 

As the decisions were thus comprehensible they were 

also defensible, not merely as the victories of one 

doctrinal school over another by dint of numbers 

(victories though they were), but as applications of 

constitutional principle to facts as they had not been 

seen by the Court before. In constitutional adjudication 

as elsewhere in life, changed circumstances may 

impose new obligations, and the thoughtful part of the 

Nation could accept each decision to overrule a prior 

case as a response to the Court's constitutional duty.

Because the cases before us present no such occasion 

it could be seen as no such response. Because neither 

the factual underpinnings of Roe's central holding nor 

our understanding of it has changed (and because no 

other indication of weakened precedent has been 

shown), the Court could not pretend to be reexamining 

the prior law with any justification beyond a present 

doctrinal disposition to come out differently from the 

Court of 1973. To overrule prior law for no other reason 

than that would run counter to the view repeated in our 

cases, that a decision to overrule should rest on some 

special reason over and above the belief that a prior 

case was wrongly decided. See . . . .

C

. . . . Our analysis would not be complete, however, 

without explaining why overruling Roe's central holding 

would not only reach an unjustifiable result under 

principles of stare decisis, but would seriously weaken 

the Court's capacity to exercise the judicial power and to 

function as the Supreme Court of a Nation dedicated to 

the rule of law. To understand why this would be so it is 

necessary to understand the source of this Court's 

authority, the conditions necessary for its preservation, 

and its relationship to the country's understanding of 

itself as a constitutional Republic.

The root of American governmental power is revealed 

most clearly in the instance of the power conferred by 

the Constitution upon the Judiciary of the United States 

and specifically upon this Court. As Americans of each 

succeeding generation are rightly told, the Court cannot 

buy support for its decisions by spending money and, 

except to a minor degree, it cannot independently 

coerce obedience to its decrees. The Court's power lies, 

rather, in its legitimacy, a product of substance and 

perception that shows itself in the people's acceptance 

of the Judiciary as fit to determine what the Nation's law 

means and to declare what it demands.

The underlying substance of this legitimacy is of course 

the warrant for the Court's decisions in the Constitution 

and the lesser sources of legal principle on which the 

Court draws. That substance is expressed in the Court's 

opinions, and our contemporary understanding is such 

that a decision without principled justification would be 

no judicial act at all. But even when justification is 

furnished by apposite legal principle, something more is 

required. Because not every conscientious claim of 

principled justification will be accepted as such, the 

justification claimed must be beyond dispute. The Court 

must take care to speak and act in ways that allow 

people to accept its decisions on the terms the Court 

claims for them, as grounded truly in principle, not as 

compromises with social and political pressures having, 

as such, no bearing on the principled choices that the 

Court is obliged to make. Thus, the Court's legitimacy 

depends on making legally principled decisions under 

circumstances in which their principled character is 

sufficiently plausible to be accepted by the Nation.

The need for principled action to be perceived as such 

is implicated to some degree whenever this, or any 

other appellate court, overrules a prior case. This is not 

to say, of course, that this Court cannot give a perfectly 

satisfactory explanation in most cases. People 

understand that some of the Constitution's language is 
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hard to fathom and that the Court's Justices are 

sometimes able to perceive significant facts or to 

understand principles of law that eluded their 

predecessors and that justify departures from existing 

decisions. However upsetting it may be to those most 

directly affected when one judicially derived rule 

replaces another, the country can accept some 

correction of error without necessarily questioning the 

legitimacy of the Court.

In two circumstances, however, the Court would almost 

certainly fail to receive the benefit of the doubt in 

overruling prior cases. There is, first, a point beyond 

which frequent overruling would overtax the country's 

belief in the Court's good faith. Despite the variety of 

reasons that may inform and justify a decision to 

overrule, we cannot forget that such a decision is 

usually perceived (and perceived correctly) as, at the 

least, a statement that a prior decision was wrong. 

There is a limit to the amount of error that can plausibly 

be imputed to prior Courts. If that limit should be 

exceeded, disturbance of prior rulings would be taken 

as evidence that justifiable reexamination of principle 

had given way to drives for particular results in the short 

term. The legitimacy of the Court would fade with the 

frequency of its vacillation.

That first circumstance can be described as 

hypothetical; the second is to the point here and now. 

Where, in the performance of its judicial duties, the 

Court decides a case in such a way as to resolve the 

sort of intensely divisive controversy reflected in Roe

and those rare, comparable cases, its decision has a 

dimension that the resolution of the normal case does 

not carry. It is the dimension present whenever the 

Court's interpretation of the Constitution calls the 

contending sides of a national controversy to end their 

national division by accepting a common mandate 

rooted in the Constitution.

The Court is not asked to do this very often, having thus 

addressed the Nation only twice in our lifetime, in the 

decisions of Brown and Roe. But when the Court does 

act in this way, its decision requires an equally rare 

precedential force to counter the inevitable efforts to 

overturn it and to thwart its implementation. Some of 

those efforts may be mere unprincipled emotional 

reactions; others may proceed from principles worthy of 

profound respect. But whatever the premises of 

opposition may be, only the most convincing justification 

under accepted standards of precedent could suffice to 

demonstrate that a later decision overruling the first was 

anything but a surrender to political pressure, and an 

unjustified repudiation of the principle on which the 

Court staked its authority in the first instance. So to 

overrule under fire in the absence of the most 

compelling reason to reexamine a watershed decision 

would subvert the Court's legitimacy beyond any serious 

question. Cf.  Brown v. Board of Education, 349 U.S. 

294, 300, 99 L. Ed. 1083, 75 S. Ct. 753 (1955) (Brown 

II) ("It should go without saying that the vitality of the 

constitutional principles [announced in Brown I,] cannot 

be allowed to yield simply because of disagreement with 

them").

The country's loss of confidence in the Judiciary would 

be underscored by an equally certain and equally 

reasonable condemnation for another failing in 

overruling unnecessarily and under pressure. Some 

cost will be paid by anyone who approves or 

implements a constitutional decision where it is 

unpopular, or who refuses to work to undermine the 

decision or to force its reversal. The price may be 

criticism or ostracism, or it may be violence. An extra 

price will be paid by those who themselves disapprove 

of the decision's results when viewed outside of 

constitutional terms, but who nevertheless struggle to 

accept it, because they respect the rule of law. To all 

those who will be so tested by following, the Court 

implicitly undertakes to remain steadfast, lest in the end 

a price be paid for nothing. The promise of constancy, 

once given, binds its maker for as long as the power to 

stand by the decision survives and the understanding of 

the issue has not changed so fundamentally as to 

render the commitment obsolete. From the obligation of 

this promise this Court cannot and should not assume 

any exemption when duty requires it to decide a case in 

conformance with the Constitution. A willing breach of it 

would be nothing less than a breach of faith, and no 

Court that broke its faith with the people could sensibly 

expect credit for principle in the decision by which it did 

that.

It is true that diminished legitimacy may be restored, but 

only slowly. Unlike the political branches, a Court thus 

weakened could not seek to regain its position with a 

new mandate from the voters, and even if the Court 

could somehow go to the polls, the loss of its principled 

character could not be retrieved by the casting of so 

many votes. Like the character of an individual, the 

legitimacy of the Court must be earned over time. So, 

indeed, must be the character of a Nation of people who 

aspire to live according to the rule of law. Their belief in 

themselves as such a people is not readily separable 

from their understanding of the Court invested with the 

authority to decide their constitutional cases and speak 

before all others for their constitutional ideals. If the 

Court's legitimacy should be undermined, then, so 
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would the country be in its very ability to see itself 

through its constitutional ideals. The Court's concern 

with legitimacy is not for the sake of the Court, but for 

the sake of the Nation to which it is responsible. . . .

IV

From what we have said so far it follows that it is a 

constitutional liberty of the woman to have some 

freedom to terminate her pregnancy. We conclude that 

the basic decision in Roe was based on a constitutional 

analysis which we cannot now repudiate. The woman's 

liberty is not so unlimited, however, that from the outset 

the State cannot show its concern for the life of the 

unborn, and at a later point in fetal development the 

State's interest in life has sufficient force so that the right 

of the woman to terminate the pregnancy can be 

restricted. . . .

We conclude the line should be drawn at viability, so 

that before that time the woman has a right to choose to 

terminate her pregnancy. We adhere to this principle for 

two reasons. First, as we have said, is the doctrine of 

stare decisis. Any judicial act of line-drawing may seem 

somewhat arbitrary, but Roe was a reasoned statement, 

elaborated with great care. We have twice reaffirmed it 

in the face of great opposition. See Thornburgh v. 

American College of Obstetricians and Gynecologists, 

476 U.S. at 759; Akron I, 462 U.S. at 419-420. Although 

we must overrule those parts of Thornburgh and Akron I

which, in our view, are inconsistent with Roe's statement 

that the State has a legitimate interest in promoting the 

life or potential life of the unborn, see infra, 505 U.S. at 

882-883, the central premise of those cases represents 

an unbroken commitment by this Court to the essential 

holding of Roe. It is that premise which we reaffirm 

today.

The second reason is that the concept of viability, as we 

noted in Roe, is the time at which there is a realistic 

possibility of maintaining and nourishing a life outside 

the womb, so that the independent existence of the 

second life can in reason and all fairness be the object 

of state protection that now overrides the rights of the 

woman. See Roe v. Wade, 410 U.S. at 163. Consistent 

with other constitutional norms, legislatures may draw 

lines which appear arbitrary without the necessity of 

offering a justification. But courts may not. We must 

justify the lines we draw. And there is no line other than 

viability which is more workable. To be sure, as we have 

said, there may be some medical developments that 

affect the precise point of viability, see supra, at 860, but 

this is an imprecision within tolerable limits given that 

the medical community and all those who must apply its 

discoveries will continue to explore the matter. The 

viability line also has, as a practical matter, an element 

of fairness. In some broad sense it might be said that a 

woman who fails to act before viability has consented to 

the State's intervention on behalf of the developing 

child.

The woman's right to terminate her pregnancy before 

viability is the most central principle of Roe v. Wade. It is 

a rule of law and a component of liberty we cannot 

renounce. . . .

On the other side of the equation is the interest of the 

State in the protection of potential life. . . . 

Though the woman has a right to choose to terminate or 

continue her pregnancy before viability, it does not at all 

follow that the State is prohibited from taking steps to 

ensure that this choice is thoughtful and informed. Even 

in the earliest stages of pregnancy, the State may enact 

rules and regulations designed to encourage her to 

know that there are philosophic and social arguments of 

great weight that can be brought to bear in favor of 

continuing the pregnancy to full term and that there are 

procedures and institutions to allow adoption of 

unwanted children as well as a certain degree of state 

assistance if the mother chooses to raise the child 

herself. "'The Constitution does not forbid a State or city, 

pursuant to democratic processes, from expressing a 

preference for normal childbirth.'" Webster v. 

Reproductive Health Services, 492 U.S. at 511 (opinion 

of the Court) (quoting Poelker v. Doe, 432 U.S. 519, 

521, 53 L. Ed. 2d 528, 97 S. Ct. 2391 (1977)). It follows 

that States are free to enact laws to provide a 

reasonable framework for a woman to make a decision 

that has such profound and lasting meaning. This, too, 

we find consistent with Roe's central premises, and 

indeed the inevitable consequence of our holding that 

the State has an interest in protecting the life of the 

unborn. 

. . . . Measures aimed at ensuring that a woman's 

choice contemplates the consequences for the fetus do 

not necessarily interfere with the right recognized in 

Roe, although those measures have been found to be 

inconsistent with the rigid trimester framework 

announced in that case. A logical reading of the central 

holding in Roe itself, and a necessary reconciliation of 

the liberty of the woman and the interest of the State in 

promoting prenatal life, require, in our view, that we 

abandon the trimester framework as a rigid prohibition 

on all previability regulation aimed at the protection of 

fetal life. The trimester framework suffers from these 

basic flaws: in its formulation it misconceives the nature 
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of the pregnant woman's interest; and in practice it 

undervalues the State's interest in potential life, as 

recognized in Roe.

As our jurisprudence relating to all liberties save 

perhaps abortion has recognized, not every law which 

makes a right more difficult to exercise is, ipso facto, an 

infringement of that right. An example clarifies the point. 

We have held that not every ballot access limitation 

amounts to an infringement of the right to vote. Rather, 

the States are granted substantial flexibility in 

establishing the framework within which voters choose 

the candidates for whom they wish to vote.  Anderson v. 

Celebrezze, 460 U.S. 780, 788, 75 L. Ed. 2d 547, 103 

S. Ct. 1564 (1983); Norman v. Reed, 502 U.S. 279, 116 

L. Ed. 2d 711, 112 S. Ct. 698 (1992).

The abortion right is similar. Numerous forms of state 

regulation might have the incidental effect of increasing 

the cost or decreasing the availability of medical care, 

whether for abortion or any other medical procedure. 

The fact that a law which serves a valid purpose, one 

not designed to strike at the right itself, has the 

incidental effect of making it more difficult or more 

expensive to procure an abortion cannot be enough to 

invalidate it. Only where state regulation imposes an 

undue burden on a woman's ability to make this 

decision does the power of the State reach into the 

heart of the liberty protected by the Due Process 

Clause. . . . 

The very notion that the State has a substantial interest 

in potential life leads to the conclusion that not all 

regulations must be deemed unwarranted. Not all 

burdens on the right to decide whether to terminate a 

pregnancy will be undue. In our view, the undue burden 

standard is the appropriate means of reconciling the 

State's interest with the woman's constitutionally 

protected liberty.

The concept of an undue burden has been utilized by 

the Court as well as individual Members of the Court, 

including two of us, in ways that could be considered 

inconsistent. See, e. g., Hodgson v. Minnesota, supra, 

at 459-461 (O'CONNOR, J., concurring in part and 

concurring in judgment); Akron II, supra, at 519-520

(opinion of KENNEDY, J.); Thornburgh v. American 

College of Obstetricians and Gynecologists, supra, at 

828-829 (O'CONNOR, J., dissenting); Akron I, supra, at 

461-466 (O'CONNOR, J., dissenting); Harris v. McRae, 

supra, at 314; Maher v. Roe, supra, at 473; Beal v. Doe, 

432 U.S. 438, 446, 53 L. Ed. 2d 464, 97 S. Ct. 2366 

(1977); Bellotti I, supra, at 147. Because we set forth a 

standard of general application to which we intend to 

adhere, it is important to clarify what is meant by an 

undue burden.

A finding of an undue burden is a shorthand for the 

conclusion that a state regulation has the purpose or 

effect of placing a substantial obstacle in the path of a 

woman seeking an abortion of a nonviable fetus. A 

statute with this purpose is invalid because the means 

chosen by the State to further the interest in potential 

life must be calculated to inform the woman's free 

choice, not hinder it. And a statute which, while 

furthering the interest in potential life or some other valid 

state interest, has the effect of placing a substantial 

obstacle in the path of a woman's choice cannot be 

considered a permissible means of serving its legitimate 

ends. . . .  

Some guiding principles should emerge. What is at 

stake is the woman's right to make the ultimate decision, 

not a right to be insulated from all others in doing so. 

Regulations which do no more than create a structural 

mechanism by which the State, or the parent or 

guardian of a minor, may express profound respect for 

the life of the unborn are permitted, if they are not a 

substantial obstacle to the woman's exercise of the right 

to choose. See infra, 505 U.S. at 899-900 (addressing 

Pennsylvania's parental consent requirement). Unless it 

has that effect on her right of choice, a state measure 

designed to persuade her to choose childbirth over 

abortion will be upheld if reasonably related to that goal. 

Regulations designed to foster the health of a woman 

seeking an abortion are valid if they do not constitute an 

undue burden. 

. . . . We give this summary:

(a) To protect the central right recognized by Roe v. 

Wade while at the same time accommodating the 

State's profound interest in potential life, we will employ 

the undue burden analysis as explained in this opinion. 

An undue burden exists, and therefore a provision of 

law is invalid, if its purpose or effect is to place a 

substantial obstacle in the path of a woman seeking an 

abortion before the fetus attains viability.

(b) We reject the rigid trimester framework of Roe v. 

Wade. To promote the State's profound interest in 

potential life, throughout pregnancy the State may take 

measures to ensure that the woman's choice is 

informed, and measures designed to advance this 

interest will not be invalidated as long as their purpose 

is to persuade the woman to choose childbirth over 

abortion. These measures must not be an undue burden 

on the right.
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(c) As with any medical procedure, the State may enact 

regulations to further the health or safety of a woman 

seeking an abortion. Unnecessary health regulations 

that have the purpose or effect of presenting a 

substantial obstacle to a woman seeking an abortion 

impose an undue burden on the right.

(d) Our adoption of the undue burden analysis does not 

disturb the central holding of Roe v. Wade, and we 

reaffirm that holding. Regardless of whether exceptions 

are made for particular circumstances, a State may not 

prohibit any woman from making the ultimate decision to 

terminate her pregnancy before viability.

(e) We also reaffirm Roe's holding that "subsequent to 

viability, the State in promoting its interest in the 

potentiality of human life may, if it chooses, regulate, 

and even proscribe, abortion except where it is 

necessary, in appropriate medical judgment, for the 

preservation of the life or health of the mother." Roe v. 

Wade, 410 U.S. at 164-165.

These principles control our assessment of the 

Pennsylvania statute, and we now turn to the issue of 

the validity of its challenged provisions.

V

. . . . We now consider the separate statutory sections at 

issue.

A

Because it is central to the operation of various other 

requirements, we begin with the statute's definition of 

medical emergency. Under the statute, a medical 

emergency is

"that condition which, on the basis of the 

physician's good faith clinical judgment, so 

complicates the medical condition of a pregnant 

woman as to necessitate the immediate abortion of 

her pregnancy to avert her death or for which a 

delay will create serious risk of substantial and 

irreversible impairment of a major bodily function." 

18 Pa. Cons. Stat. § 3203 (1990).

[T]he medical emergency definition imposes no undue 

burden on a woman's abortion right.

B

We next consider the informed consent requirement. 18 

Pa. Cons. Stat. § 3205 (1990). Except in a medical 

emergency, the statute requires that at least 24 hours 

before performing an abortion a physician inform the 

woman of the nature of the procedure, the health risks 

of the abortion and of childbirth, and the "probable 

gestational age of the unborn child." The physician or a 

qualified nonphysician must inform the woman of the 

availability of printed materials published by the State 

describing the fetus and providing information about 

medical assistance for childbirth, information about child 

support from the father, and a list of agencies which 

provide adoption and other services as alternatives to 

abortion. An abortion may not be performed unless the 

woman certifies in writing that she has been informed of 

the availability of these printed materials and has been 

provided them if she chooses to view them.

Our prior decisions establish that as with any medical 

procedure, the State may require a woman to give her 

written informed consent to an abortion. . . .  

We also see no reason why the State may not require 

doctors to inform a woman seeking an abortion of the 

availability of materials relating to the consequences to 

the fetus, even when those consequences have no 

direct relation to her health. An example illustrates the 

point. We would think it constitutional for the State to 

require that in order for there to be informed consent to 

a kidney transplant operation the recipient must be 

supplied with information about risks to the donor as 

well as risks to himself or herself. A requirement that the 

physician make available information similar to that 

mandated by the statute here was described in 

Thornburgh as "an outright attempt to wedge the 

Commonwealth's message discouraging abortion into 

the privacy of the informed-consent dialogue between 

the woman and her physician." 476 U.S. at 762, We 

conclude, however, that informed choice need not be 

defined in such narrow terms that all considerations of 

the effect on the fetus are made irrelevant. . . .  

. . . .  Hence, on the record before us, and in the context 

of this facial challenge, we are not convinced that the 

24-hour waiting period constitutes an undue burden.

We are left with the argument that the various aspects 

of the informed consent requirement are 

unconstitutional because they place barriers in the way 

of abortion on demand. Even the broadest reading of 

Roe, however, has not suggested that there is a 

constitutional right to abortion on demand. See, e. g., 

Doe v. Bolton, 410 U.S. at 189. Rather, the right 

protected by Roe is a right to decide to terminate a 

pregnancy free of undue interference by the State. 

Because the informed consent requirement facilitates 

the wise exercise of that right, it cannot be classified as 

an interference with the right Roe protects. The 
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informed consent requirement is not an undue burden 

on that right.

C

Section 3209 of Pennsylvania's abortion law provides, 

except in cases of medical emergency, that no 

physician shall perform an abortion on a married woman 

without receiving a signed statement from the woman 

that she has notified her spouse that she is about to 

undergo an abortion. The woman has the option of 

providing an alternative signed statement certifying that 

her husband is not the man who impregnated her; that 

her husband could not be located; that the pregnancy is 

the result of spousal sexual assault which she has 

reported; or that the woman believes that notifying her 

husband will cause him or someone else to inflict bodily 

injury upon her. A physician who performs an abortion 

on a married woman without receiving the appropriate 

signed statement will have his or her license revoked, 

and is liable to the husband for damages. . . .

The spousal notification requirement is thus likely to 

prevent a significant number of women from obtaining 

an abortion. It does not merely make abortions a little 

more difficult or expensive to obtain; for many women, it 

will impose a substantial obstacle. We must not blind 

ourselves to the fact that the significant number of 

women who fear for their safety and the safety of their 

children are likely to be deterred from procuring an 

abortion as surely as if the Commonwealth had 

outlawed abortion in all cases. . . .

We recognize that a husband has a "deep and proper 

concern and interest . . . in his wife's pregnancy and in 

the growth and development of the fetus she is 

carrying." Danforth, supra, at 69. With regard to the 

children he has fathered and raised, the Court has 

recognized his "cognizable and substantial" interest in 

their custody.  Stanley v. Illinois, 405 U.S. 645, 651-652, 

31 L. Ed. 2d 551, 92 S. Ct. 1208 (1972); see also 

Quilloin v. Walcott, 434 U.S. 246, 54 L. Ed. 2d 511, 98 

S. Ct. 549 (1978); Caban v. Mohammed, 441 U.S. 380, 

60 L. Ed. 2d 297, 99 S. Ct. 1760 (1979); Lehr v. 

Robertson, 463 U.S. 248, 77 L. Ed. 2d 614, 103 S. Ct. 

2985 (1983). If these cases concerned a State's ability 

to require the mother to notify the father before taking 

some action with respect to a living child raised by both, 

therefore, it would be reasonable to conclude as a 

general matter that the father's interest in the welfare of 

the child and the mother's interest are equal.

Before birth, however, the issue takes on a very 

different cast. It is an inescapable biological fact that 

state regulation with respect to the child a woman is 

carrying will have a far greater impact on the mother's 

liberty than on the father's. . . .  

The husband's interest in the life of the child his wife is 

carrying does not permit the State to empower him with 

this troubling degree of authority over his wife. The 

contrary view leads to consequences reminiscent of the 

common law. A husband has no enforceable right to 

require a wife to advise him before she exercises her 

personal choices. . . . 

D

We next consider the parental consent provision. Except 

in a medical emergency, an unemancipated young 

woman under 18 may not obtain an abortion unless she 

and one of her parents (or guardian) provides informed 

consent as defined above. If neither a parent nor a 

guardian provides consent, a court may authorize the 

performance of an abortion upon a determination that 

the young woman is mature and capable of giving 

informed consent and has in fact given her informed 

consent, or that an abortion would be in her best 

interests.

We have been over most of this ground before. Our 

cases establish, and we reaffirm today, that a State may 

require a minor seeking an abortion to obtain the 

consent of a parent or guardian, provided that there is 

an adequate judicial bypass procedure. . . . 

The only argument made by petitioners respecting this 

provision and to which our prior decisions do not speak 

is the contention that the parental consent requirement 

is invalid because it requires informed parental consent. 

For the most part, petitioners' argument is a reprise of 

their argument with respect to the informed consent 

requirement in general, and we reject it for the reasons 

given above. Indeed, some of the provisions regarding 

informed consent have particular force with respect to 

minors: the waiting period, for example, may provide the 

parent or parents of a pregnant young woman the 

opportunity to consult with her in private, and to discuss 

the consequences of her decision in the context of the 

values and moral or religious principles of their family. 

See Hodgson, supra, at 448-449 (opinion of STEVENS, 

J.).

E

Under the recordkeeping and reporting requirements of 

the statute, every facility which performs abortions is 

required to file a report stating its name and address as 

well as the name and address of any related entity, such 
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as a controlling or subsidiary organization. In the case of 

state-funded institutions, the information becomes 

public. 

For each abortion performed a report must be filed . . . . 

Every abortion facility must also file quarterly reports . . . 

. 

Subsection (12) of the reporting provision requires the 

reporting of, among other things, a married woman's 

"reason for failure to provide notice" to her husband. § 

3214(a)(12). This provision in effect requires women, as 

a condition of obtaining an abortion, to provide the 

Commonwealth with the precise information we have 

already recognized that many women have pressing 

reasons not to reveal. Like the spousal notice 

requirement itself, this provision places an undue 

burden on a woman's choice, and must be invalidated 

for that reason.

VI

Our Constitution is a covenant running from the first 

generation of Americans to us and then to future 

generations. It is a coherent succession. Each 

generation must learn anew that the Constitution's 

written terms embody ideas and aspirations that must 

survive more ages than one. We accept our 

responsibility not to retreat from interpreting the full 

meaning of the covenant in light of all of our precedents. 

We invoke it once again to define the freedom 

guaranteed by the Constitution's own promise, the 

promise of liberty.

It is so ordered.

Dissent

JUSTICE STEVENS, concurring in part and dissenting 

in part. [Omitted.] 

JUSTICE BLACKMUN, concurring in part, concurring in 

the judgment in part, and dissenting in part. [Omitted.]

CHIEF JUSTICE REHNQUIST, with whom JUSTICE 

WHITE, JUSTICE SCALIA, and JUSTICE THOMAS 

join, concurring in the judgment in part and dissenting in 

part. 

The joint opinion, following its newly minted variation on 

stare decisis, retains the outer shell of Roe v. Wade, 

410 U.S. 113, 35 L. Ed. 2d 147, 93 S. Ct. 705 

(1973), but beats a wholesale retreat from the 

substance of that case. We believe that Roe was 

wrongly decided, and that it can and should be 

overruled consistently with our traditional approach to 

stare decisis in constitutional cases. We would adopt 

the approach of the plurality in Webster v. Reproductive 

Health Services, 492 U.S. 490, 106 L. Ed. 2d 410, 109 

S. Ct. 3040 (1989), and uphold the challenged 

provisions of the Pennsylvania statute in their entirety.

I

. . . . We have held that a liberty interest protected under 

the Due Process Clause of the Fourteenth Amendment

will be deemed fundamental if it is "implicit in the 

concept of ordered liberty." Palko v. Connecticut, 302 

U.S. 319, 325, 82 L. Ed. 288, 58 S. Ct. 149  [**2859] 

(1937). Three years earlier, in Snyder v. Massachusetts, 

291 U.S. 97, 78 L. Ed. 674, 54 S. Ct. 330 (1934), we 

referred to a "principle of justice so rooted in the 

traditions and conscience of our people as to be ranked 

as fundamental." Id., at 105; see also Michael H. v. 

Gerald D., 491 U.S. 110, 122, 105 L. Ed. 2d 91, 109 S. 

Ct. 2333 (1989) (plurality opinion) (citing the language 

from Snyder). These expressions are admittedly not 

precise, but our decisions implementing this notion of 

"fundamental" rights do not afford any more elaborate 

basis on which to base such a classification.

In construing the phrase "liberty" incorporated in the 

Due Process Clause of the Fourteenth Amendment, we 

have recognized that its meaning extends beyond 

freedom from physical restraint. In Pierce v. Society of 

Sisters, 268 U.S. 510, 69 L. Ed. 1070, 45 S. Ct. 571 

(1925), we held that it included a parent's right to send a 

child to private school; in Meyer v. Nebraska, 262 U.S. 

390, 67 L. Ed. 1042, 43 S. Ct. 625 (1923), we held that 

it included a right to teach a foreign language in a 

parochial school. Building on these cases, we have held 

that the term "liberty" includes a right to marry, Loving v. 

Virginia, 388 U.S. 1, 18 L. Ed. 2d 1010, 87 S. Ct. 1817 

(1967); a right to procreate, Skinner v. Oklahoma ex rel. 

Williamson, 316 U.S. 535, 86 L. Ed. 1655, 62 S. Ct. 

1110 (1942); and a right to use contraceptives, Griswold 

v. Connecticut, 381 U.S. 479, 14 L. Ed. 2d 510, 85 S. 

Ct. 1678 (1965); Eisenstadt v. Baird, 405 U.S. 438, 31 

L. Ed. 2d 349, 92 S. Ct. 1029 (1972). But a reading of 

these opinions makes clear that they do not endorse 

any all-encompassing "right of privacy."

In Roe v. Wade, the Court recognized a "guarantee of 

personal privacy" which "is broad enough to encompass 
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a woman's decision whether or not to terminate her 

pregnancy." 410 U.S. at 152-153. We are now of the 

view that, in terming this right fundamental, the Court in 

Roe read the earlier opinions upon which it based its 

decision much too broadly. Unlike marriage, 

procreation, and contraception, abortion "involves the 

purposeful termination of a potential life." Harris v. 

McRae, 448 U.S. 297, 325, 65 L. Ed. 2d 784, 100 S. Ct. 

2671 (1980). The abortion decision must therefore "be 

recognized as sui generis, different in kind from the 

others that the Court has protected under the rubric of 

personal or family privacy and autonomy." Thornburgh 

v. American College of Obstetricians and Gynecologists, 

supra, at 792 (WHITE, J., dissenting). One cannot 

ignore the fact that a woman is not isolated in her 

pregnancy, and that the decision to abort necessarily 

involves the destruction of a fetus. See Michael H. v. 

Gerald D., supra, at 124, n.4 (To look "at the act which 

is assertedly the subject of a liberty interest in isolation 

from its effect upon other people [is] like inquiring 

whether there is a liberty interest in firing a gun where 

the case at hand happens to involve its discharge into 

another person's body").

Nor do the historical traditions of the American people 

support the view that the right to terminate one's 

pregnancy is "fundamental." The common law which we 

inherited from England made abortion after "quickening" 

an offense. At the time of the adoption of the Fourteenth 

Amendment, statutory prohibitions or restrictions on 

abortion were commonplace; in 1868, at least 28 of the 

then-37 States and 8 Territories had statutes banning or 

limiting abortion. J. Mohr, Abortion in America 200 

(1978). By the turn of the century virtually every State 

had a law prohibiting or restricting abortion on its books. 

By the middle of the present century, a liberalization 

trend had set in. But 21 of the restrictive abortion laws in 

effect in 1868 were still in effect in 1973 when Roe was 

decided, and an overwhelming majority of the States 

prohibited abortion unless necessary to preserve the life 

or health of the mother.  Roe v. Wade, 410 U.S. at 139-

140; id., at 176-177, n.2 (REHNQUIST, J., dissenting). 

On this record, it can scarcely be said that any deeply 

rooted tradition of relatively unrestricted abortion in our 

history supported the classification of the right to 

abortion as "fundamental" under the Due Process 

Clause of the Fourteenth Amendment.

We think, therefore, both in view of this history and of 

our decided cases dealing with substantive liberty under 

the Due Process Clause, that the Court was mistaken in 

Roe when it classified a woman's decision to terminate 

her pregnancy as a "fundamental right" that could be 

abridged only in a manner which withstood "strict 

scrutiny." In so concluding, we repeat the observation 

made in Bowers v. Hardwick, 478 U.S. 186, 92 L. Ed. 2d 

140, 106 S. Ct. 2841 (1986):

"Nor are we inclined to take a more expansive view 

of our authority to discover new fundamental rights 

imbedded in the Due Process Clause. The Court is 

most vulnerable and comes nearest to illegitimacy 

when it deals with judge-made constitutional law 

having little or no cognizable roots in the language 

or design of the Constitution." Id., at 194.

We believe that the sort of constitutionally imposed 

abortion code of the type illustrated by our decisions 

following Roe is inconsistent "with the notion of a 

Constitution cast in general terms, as ours is, and 

usually speaking in general principles, as ours does." 

Webster v. Reproductive Health Services, 492 U.S. at 

518 (plurality opinion). The Court in Roe reached too far 

when it analogized the right to abort a fetus to the rights 

involved in Pierce, Meyer, Loving, and Griswold, and 

thereby deemed the right to abortion fundamental.

II

The joint opinion of JUSTICES O'CONNOR, KENNEDY, 

and SOUTER cannot bring itself to say that Roe was 

correct as an original matter, but the authors are of the 

view that "the immediate question is not the soundness 

of Roe's resolution of the issue, but the precedential 

force that must be accorded to its holding." Ante, 505 

U.S. at 871. Instead of claiming that Roe was correct as 

a matter of original constitutional interpretation, the 

opinion therefore contains an elaborate discussion of 

stare decisis. This discussion of the principle of stare 

decisis appears to be almost entirely dicta, because the 

joint opinion does not apply that principle in dealing with 

Roe. Roe decided that a woman had a fundamental 

right to an abortion. The joint opinion rejects that view. 

Roe decided that abortion regulations were to be 

subjected to "strict scrutiny" and could be justified only 

in the light of "compelling state interests." The joint 

opinion rejects that view.  Ante, 505 U.S. at 872-873; 

see Roe v. Wade, supra, at 162-164. Roe analyzed 

abortion regulation under a rigid trimester framework, a 

framework which has guided this Court's 

decisionmaking for 19 years. The joint opinion rejects 

that framework.  Ante, 505 U.S. at 873.

Stare decisis is defined in Black's Law Dictionary as 

meaning "to abide by, or adhere to, decided cases." 

Black's Law Dictionary 1406 (6th ed. 1990). Whatever 

the "central holding" of Roe that is left after the joint 

opinion finishes dissecting it is surely not the result of 
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that principle. While purporting to adhere to precedent, 

the joint opinion instead revises it. Roe continues to 

exist, but only in the way a storefront on a western 

movie set exists: a mere facade to give the illusion of 

reality. Decisions following Roe, such as Akron v. Akron 

Center for Reproductive Health, Inc., 462 U.S. 416, 76 

L. Ed. 2d 687, 103 S. Ct. 2481 (1983), and Thornburgh 

v. American College of Obstetricians and Gynecologists, 

476 U.S. 747, 90 L. Ed. 2d 779, 106 S. Ct. 2169 (1986), 

are frankly overruled in part under the "undue burden" 

standard expounded in the joint opinion. Ante, 505 U.S. 

at 881-884.

In our view, authentic principles of stare decisis do not 

require that any portion of the reasoning in Roe be kept 

intact. "Stare decisis is not . . . a universal, inexorable 

command," especially in cases involving the 

interpretation of the Federal Constitution.  Burnet v. 

Coronado Oil & Gas Co., 285 U.S. 393, 405, 76 L. Ed. 

815, 52 S. Ct. 443 (1932) (Brandeis, J., dissenting). 

Erroneous decisions in such constitutional cases are 

uniquely durable, because correction through legislative 

action, save for constitutional amendment, is 

impossible. It is therefore our duty to reconsider 

constitutional interpretations that "depart from a proper 

understanding" of the Constitution. . . .  

The joint opinion thus turns to what can only be 

described as an unconventional -- and unconvincing -- 

notion of reliance, a view based on the surmise that the 

availability of abortion since Roe has led to "two 

decades of economic and social developments" that 

would be undercut if the error of Roe were recognized.  

Ante, 505 U.S. at 856. The joint opinion's assertion of 

this fact is undeveloped and totally conclusory. In fact, 

one cannot be sure to what economic and social 

developments the opinion is referring. Surely it is 

dubious to suggest that women have reached their 

"places in society" in reliance upon Roe, rather than as 

a result of their determination to obtain higher education 

and compete with men in the job market, and of 

society's increasing recognition of their ability to fill 

positions that were previously thought to be reserved 

only for men.  Ante, 505 U.S. at 856.

In the end, having failed to put forth any evidence to 

prove any true reliance, the joint opinion's argument is 

based solely on generalized assertions about the 

national psyche, on a belief that the people of this 

country have grown accustomed to the Roe decision 

over the last 19 years and have "ordered their thinking 

and living around" it.  Ante, 505 U.S. at 856. As an initial 

matter, one might inquire how the joint opinion can view 

the "central holding" of Roe as so deeply rooted in our 

constitutional culture, when it so casually uproots and 

disposes of that same decision's trimester framework. 

Furthermore, at various points in the past, the same 

could have been said about this Court's erroneous 

decisions that the Constitution allowed "separate but 

equal" treatment of minorities, see Plessy v. Ferguson, 

163 U.S. 537, 41 L. Ed. 256, 16 S. Ct. 1138 (1896), or 

that "liberty" under the Due Process Clause protected 

"freedom of contract," see Adkins v. Children's Hospital 

of District of Columbia, 261 U.S. 525, 67 L. Ed. 785, 43 

S. Ct. 394 (1923); Lochner v. New York, 198 U.S. 45, 49 

L. Ed. 937, 25 S. Ct. 539 (1905). The "separate but 

equal" doctrine lasted 58 years after Plessy, and 

Lochner's protection of contractual freedom lasted 32 

years. However, the simple fact that a generation or 

more had grown used to these major decisions did not 

prevent the Court from correcting its errors in those 

cases, nor should it prevent us from correctly 

interpreting the Constitution here. See Brown v. Board 

of Education, 347 U.S. 483, 98 L. Ed. 873, 74 S. Ct. 686 

(1954) (rejecting the "separate but equal" doctrine); 

West Coast Hotel Co. v. Parrish, 300 U.S. 379, 81 L. 

Ed. 703, 57 S. Ct. 578 (1937) (overruling Adkins v. 

Children's Hospital, supra, in upholding Washington's 

minimum wage law). . . .

But the joint opinion goes on to state that when the 

Court "resolves the sort of intensely divisive controversy 

reflected in Roe and those rare, comparable cases," its 

decision is exempt from reconsideration under 

established principles of stare decisis in constitutional 

cases.  Ante, 505 U.S. at 866. This is so, the joint 

opinion contends, because in those "intensely divisive" 

cases the Court has "called the contending sides of a 

national controversy to end their national division by 

accepting a common mandate rooted in the 

Constitution," and must therefore take special care not 

to be perceived as "surrendering to political pressure" 

and continued opposition.  Ante, 505 U.S. at 866, 867. 

This is a truly novel principle, one which is contrary to 

both the Court's historical practice and to the Court's 

traditional willingness to tolerate criticism of its opinions. 

Under this principle, when the Court has ruled on a 

divisive issue, it is apparently prevented from overruling 

that decision for the sole reason that it was incorrect, 

unless opposition to the original decision has died away.

The first difficulty with this principle lies in its assumption 

that cases that are "intensely divisive" can be readily 

distinguished from those that are not. The question of 

whether a particular issue is "intensely divisive" enough 

to qualify for special protection is entirely subjective and 

dependent on the individual assumptions of the 

Members of this Court. In addition, because the Court's 
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duty is to ignore public opinion and criticism on issues 

that come before it, its Members are in perhaps the 

worst position to judge whether a decision divides the 

Nation deeply enough to justify such uncommon 

protection. Although many of the Court's decisions 

divide the populace to a large degree, we have not 

previously on that account shied away from applying 

normal rules of stare decisis when urged to reconsider 

earlier decisions. Over the past 21 years, for example, 

the Court has overruled in whole or in part 34 of its 

previous constitutional decisions. See Payne v. 

Tennessee, supra, at 828-830, and n.1 (listing cases).

The joint opinion picks out and discusses two prior 

Court rulings that it believes are of the "intensely 

divisive" variety, and concludes that they are of 

comparable dimension to Roe. Ante, 505 U.S. at 861-

864 (discussing Lochner v. New York, supra, and 

Plessy v. Ferguson, supra). It appears to us very odd 

indeed that the joint opinion chooses as benchmarks 

two cases in which the Court chose not to adhere to 

erroneous constitutional precedent, but instead 

enhanced its stature by acknowledging and correcting 

its error, apparently in violation of the joint opinion's 

"legitimacy" principle. See West Coast Hotel Co. v. 

Parrish, supra; Brown v. Board of Education, supra. . . . 

. 

There is also a suggestion in the joint opinion that the 

propriety of overruling a "divisive" decision depends in 

part on whether "most people" would now agree that it 

should be overruled. Either the demise of opposition or 

its progression to substantial popular agreement 

apparently is required to allow the Court to reconsider a 

divisive decision. How such agreement would be 

ascertained, short of a public opinion poll, the joint 

opinion does not say. But surely even the suggestion is 

totally at war with the idea of "legitimacy" in whose 

name it is invoked. The Judicial Branch derives its 

legitimacy, not from following public opinion, but from 

deciding by its best lights whether legislative 

enactments of the popular branches of Government 

comport with the Constitution. The doctrine of stare 

decisis is an adjunct of this duty, and should be no more 

subject to the vagaries of public opinion than is the 

basic judicial task. . . .

There are other reasons why the joint opinion's 

discussion of legitimacy is unconvincing as well. In 

assuming that the Court is perceived as "surrendering to 

political pressure" when it overrules a controversial 

decision, ante, 505 U.S. at 867, the joint opinion forgets 

that there are two sides to any controversy. The joint 

opinion asserts that, in order to protect its legitimacy, 

the Court must refrain from overruling a controversial 

decision lest it be viewed as favoring those who oppose 

the decision. But a decision to adhere to prior precedent 

is subject to the same criticism, for in such a case one 

can easily argue that the Court is responding to those 

who have demonstrated in favor of the original decision. 

The decision in Roe has engendered large 

demonstrations, including repeated marches on this 

Court and on Congress, both in opposition to and in 

support of that opinion. A decision either way on Roe

can therefore be perceived as favoring one group or the 

other. But this perceived dilemma arises only if one 

assumes, as the joint opinion does, that the Court 

should make its decisions with a view toward 

speculative public perceptions. If one assumes instead, 

as the Court surely did in both Brown and West Coast 

Hotel, that the Court's legitimacy is enhanced by faithful 

interpretation of the Constitution irrespective of public 

opposition, such self-engendered difficulties may be put 

to one side.

Roe is not this Court's only decision to generate conflict. 

Our decisions in some recent capital cases, and in 

Bowers v. Hardwick, 478 U.S. 186, 92 L. Ed. 2d 140, 

106 S. Ct. 2841 (1986), have also engendered 

demonstrations in opposition. The joint opinion's 

message to such protesters appears to be that they 

must cease their activities in order to serve their cause, 

because their protests will only cement in place a 

decision which by normal standards of stare decisis

should be reconsidered. Nearly a century ago, Justice 

David J. Brewer of this Court, in an article discussing 

criticism of its decisions, observed that "many criticisms 

may be, like their authors, devoid of good taste, but 

better all sorts of criticism than no criticism at all." 

Justice Brewer on "The Nation's Anchor," 57 Albany L. 

J. 166, 169 (1898). This was good advice to the Court 

then, as it is today. Strong and often misguided criticism 

of a decision should not render the decision immune 

from reconsideration, lest a fetish for legitimacy penalize 

freedom of expression.

The end result of the joint opinion's paeans of praise for 

legitimacy is the enunciation of a brand new standard 

for evaluating state regulation of a woman's right to 

abortion -- the "undue burden" standard. As indicated 

above, Roe v. Wade adopted a "fundamental right" 

standard under which state regulations could survive 

only if they met the requirement of "strict scrutiny." While 

we disagree with that standard, it at least had a 

recognized basis in constitutional law at the time Roe

was decided. The same cannot be said for the "undue 

burden" standard, which is created largely out of whole 

cloth by the authors of the joint opinion. It is a standard 
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which even today does not command the support of a 

majority of this Court. And it will not, we believe, result in 

the sort of "simple limitation," easily applied, which the 

joint opinion anticipates.  Ante, 505 U.S. at 855. In sum, 

it is a standard which is not built to last.

In evaluating abortion regulations under that standard, 

judges will have to decide whether they place a 

"substantial obstacle" in the path of a woman seeking 

an abortion. Ante, 505 U.S. at 877. In that this standard 

is based even more on a judge's subjective 

determinations than was the trimester framework, the 

standard will do nothing to prevent "judges from roaming 

at large in the constitutional field" guided only by their 

personal views.  Griswold v. Connecticut, 381 U.S. at 

502 (Harlan, J., concurring in judgment). Because the 

undue burden standard is plucked from nowhere, the 

question of what is a "substantial obstacle" to abortion 

will undoubtedly engender a variety of conflicting views. 

For example, in the very matter before us now, the 

authors of the joint opinion would uphold 

Pennsylvania's 24-hour waiting period, concluding that a 

"particular burden" on some women is not a substantial 

obstacle. Ante, 505 U.S. at 887. But the authors would 

at the same time strike down Pennsylvania's spousal 

notice provision, after finding that in a "large fraction" of 

cases the provision will be a substantial obstacle. Ante, 

505 U.S. at 895. And, while the authors conclude that 

the informed consent provisions do not constitute an 

"undue burden," JUSTICE STEVENS would hold that 

they do.  Ante, 505 U.S. at 920-922. . . .

The sum of the joint opinion's labors in the name of 

stare decisis and "legitimacy" is this: Roe v. Wade

stands as a sort of judicial Potemkin Village, which may 

be pointed out to passers-by as a monument to the 

importance of adhering to precedent. But behind the 

facade, an entirely new method of analysis, without any 

roots in constitutional law, is imported to decide the 

constitutionality of state laws regulating abortion. 

Neither stare decisis nor "legitimacy" are truly served by 

such an effort.

We have stated above our belief that the Constitution 

does not subject state abortion regulations to 

heightened scrutiny. Accordingly, we think that the 

correct analysis is that set forth by the plurality opinion 

in Webster. A woman's interest in having an abortion is 

a form of liberty protected by the Due Process Clause, 

but States may regulate abortion procedures in ways 

rationally related to a legitimate state interest.  

Williamson v. Lee Optical of Oklahoma, Inc., 348 U.S. 

483, 491, 99 L. Ed. 563, 75 S. Ct. 461 (1955); cf.  

Stanley v. Illinois, 405 U.S. 645, 651-653, 31 L. Ed. 2d 

551, 92 S. Ct. 1208 (1972). With this rule in mind, we 

examine each of the challenged provisions.

III [Rational Basis Review Analysis Omitted.]

IV

For the reasons stated, we therefore would hold that 

each of the challenged provisions of the Pennsylvania 

statute is consistent with the Constitution. It bears 

emphasis that our conclusion in this regard does not 

carry with it any necessary approval of these 

regulations. Our task is, as always, to decide only 

whether the challenged provisions of a law comport with 

the United States Constitution. If, as we believe, these 

do, their wisdom as a matter of public policy is for the 

people of Pennsylvania to decide.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE, 

JUSTICE WHITE, and JUSTICE THOMAS join, 

concurring in the judgment in part and dissenting in 

part.[Omitted.] 
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Opinion

Justice Breyer delivered the opinion of the Court.

In Planned Parenthood of Southeastern Pa. v. Casey, 

505 U.S. 833, 878, 112 S. Ct. 2791, 120 L. Ed. 2d 674 

(1992), a plurality of the Court concluded that there 

“exists” an “undue burden” on a woman’s right to decide 

to have an abortion, and consequently a provision of law 

is constitutionally invalid, if the “purpose or effect” of the 

provision “is to place a substantial obstacle in the path 

of a woman seeking an abortion before the fetus attains 

viability.” (Emphasis added.) The plurality added that 

“[u]nnecessary health regulations that have the purpose 

or effect of presenting a substantial obstacle to a 

woman seeking an abortion impose an undue burden on 

the right.” Ibid.

We must here decide whether two provisions of Texas’ 

House Bill 2 violate the Federal Constitution as 

interpreted in Casey. The first provision, which we shall 

call the “admitting-privileges requirement,” says that

“[a] physician performing or inducing an abortion . . 

. must, on the date the abortion is performed or 

induced, have active admitting privileges at a 

hospital that . . . is located not further than 30 miles 

from the location at which the abortion is performed 

or induced.” Tex. Health & Safety Code Ann. 

§171.0031(a) (West Cum. Supp. 2015).

This provision amended Texas law that had previously 

required an abortion facility to maintain a written 

protocol “for managing medical emergencies and the 

transfer of patients requiring further emergency care to 

a hospital.” 38 Tex. Reg. 6546 (2013).

The second provision, which we shall call the “surgical-

center requirement,” says that

“the minimum standards for an abortion facility must 

be equivalent to the minimum standards adopted 

under [the Texas Health and Safety Code section] 

for ambulatory surgical centers.” Tex. Health & 

Safety Code Ann. §245.010(a).

We conclude that neither of these provisions 

confers medical benefits sufficient to justify the burdens 

upon access that each imposes. Each places a 

substantial obstacle in the path of women seeking a 

previability abortion, each constitutes an undue burden 

on abortion access, Casey, supra, at 878, 112 S. Ct. 

2791, 120 L. Ed. 2d 674 (plurality opinion), and each 

violates the Federal Constitution. Amdt. 14, §1.

[Remainder of the opinion omitted.]
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Opinion

Justice Kennedy delivered the opinion of the Court. 

Liberty protects the person from unwarranted 

government intrusions into a dwelling or other private 

places.  In our tradition the State is not omnipresent in 

the home.  And there are other spheres of our lives and 

existence, outside the home, where the State should not 

be a dominant presence.  Freedom extends beyond 

spatial bounds.  Liberty presumes an autonomy of self 

that includes freedom of thought, belief, expression, and 

certain intimate conduct.  The instant case involves 

liberty of the person both in its spatial and more 

transcendent dimensions. 

I 

The question before the Court is the validity of a Texas 

statute making it a crime for two persons of the same 

sex to engage in certain intimate sexual conduct. 

In Houston, Texas, officers of the Harris County Police 

Department were dispatched to a private residence in 

response to a reported weapons disturbance.  They 

entered an apartment where one of the petitioners, John 

Geddes Lawrence, resided.  The right of the police to 

enter does not seem to have been questioned.  The 

officers observed Lawrence and another man, Tyron 

Garner, engaging in a sexual act.  The two petitioners 

were arrested, held in custody over night, and charged 

and convicted before a Justice of the Peace. 

The complaints described their crime as "deviate sexual 

intercourse, namely anal sex, with a member of the 

same sex (man)." App. to Pet. for Cert. 127a, 139a.  

The applicable state law is Tex. Penal Code Ann. § 

21.06(a) (2003).  It provides: "A person commits an 

offense if he engages in deviate sexual intercourse with 

another individual of the same sex." The statute defines 

"deviate sexual intercourse" as follows: 

"(A) any contact between any part of the genitals of 

one person and the mouth or anus of another 

person; or 

"(B) the penetration of the genitals or the anus of 

another person with an object." § 21.01(1).

The petitioners exercised their right to a trial de novo in 

Harris County Criminal Court.  They challenged the 

statute as a violation of the Equal Protection Clause of 

the Fourteenth Amendment and of a like provision of the 

Texas Constitution.  Tex. Const., Art. 1, § 3a.  Those 

contentions were rejected.  The petitioners, having 

entered a plea of nolo contendere, were each fined $ 

200 and assessed court costs of $ 141.25.  App. to Pet. 

for Cert. 107a-110a. 

The Court of Appeals for the Texas Fourteenth District 

considered the petitioners' federal constitutional 

arguments under both the Equal Protection and Due 

Process Clauses of the Fourteenth Amendment. After 

hearing the case en banc the court, in a divided opinion, 

rejected the constitutional arguments and affirmed the 

convictions.  41 S. W. 3d 349 (Tex. App. 2001).  The 

majority opinion indicates that the Court of Appeals 

considered our decision in Bowers v. Hardwick, 478 

U.S. 186, 92 L. Ed. 2d 140, 106 S. Ct. 2841 (1986), to 

be controlling on the federal due process aspect of the 

case.  Bowers then being authoritative, this was proper. 

We granted certiorari,537 U.S. 1044, 154 L. Ed. 2d 

514, 123 S. Ct. 661 (2002), to consider three questions: 

"1. Whether Petitioners' criminal convictions under 

the Texas "Homosexual Conduct" law--which 

criminalizes sexual intimacy by same-sex couples, 

but not identical behavior by different-sex couples--

violate the Fourteenth Amendment guarantee of 

equal protection of laws? 

"2. Whether Petitioners' criminal convictions for 

adult consensual sexual intimacy in the home 

violate their vital interests in liberty and privacy 

protected by the Due Process Clause of the 

Fourteenth Amendment? 

"3. Whether Bowers v. Hardwick, 478 U.S. 186, 92 

L. Ed. 2d 140, 106 S. Ct. 2841 (1986), should be 

overruled?" Pet. for Cert. i.

The petitioners were adults at the time of the alleged 

offense.  Their conduct was in private and consensual. 

II 

We conclude the case should be resolved by 

determining whether the petitioners were free as adults 
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to engage in the private conduct in the exercise of their 

liberty under the Due Process Clause of the Fourteenth 

Amendment to the Constitution.  For this inquiry we 

deem it necessary to reconsider the Court's holding in 

Bowers.

There are broad statements of the substantive reach of 

liberty under the Due Process Clause in earlier cases, 

including Pierce v. Society of Sisters, 268 U.S. 510, 69 

L. Ed. 1070, 45 S. Ct. 571 (1925), and Meyer v. 

Nebraska, 262 U.S. 390, 67 L. Ed. 1042, 43 S. Ct. 625 

(1923); but the most pertinent beginning point is our 

decision in Griswold v. Connecticut, 381 U.S. 479, 14 L. 

Ed. 2d 510, 85 S. Ct. 1678 (1965). 

In Griswold the Court invalidated a state law prohibiting 

the use of drugs or devices of contraception and 

counseling or aiding and abetting the use of 

contraceptives.  The Court described the protected 

interest as a right to privacy and placed emphasis on 

the marriage relation and the protected space of the 

marital bedroom.  Id., at 485, 14 L Ed 2d 510, 85 S Ct 

1678. 

After Griswold it was established that the right to make 

certain decisions regarding sexual conduct extends 

beyond the marital relationship.  In Eisenstadt v. Baird, 

405 U.S. 438, 31 L. Ed. 2d 349, 92 S. Ct. 1029 (1972), 

the Court invalidated a law prohibiting the distribution of 

contraceptives to unmarried persons.  The case was 

decided under the Equal Protection Clause, id., at 454, 

31 L Ed 2d 349, 92 S Ct 1029; but with respect to 

unmarried persons, the Court went on to state the 

fundamental proposition that the law impaired the 

exercise of their personal rights, ibid. It quoted from the 

statement of the Court of Appeals finding the law to be 

in conflict with fundamental human rights, and it 

followed with this statement of its own: 

"It is true that in Griswold the right of privacy in 

question inhered in the marital relationship.  . . . If 

the right of privacy means anything, it is the right of 

the individual, married or single, to be free from 

unwarranted governmental intrusion into matters so 

fundamentally affecting a person as the decision 

whether to bear or beget a child."  Id., at 453, 31 L 

Ed 2d 349, 92 S Ct 1029.

The opinions in Griswold and Eisenstadt were part of 

the background for the decision in Roe v. Wade, 410 

U.S. 113, 35 L. Ed. 2d 147, 93 S. Ct. 705 (1973).  As is 

well known, the case involved a challenge to the Texas 

law prohibiting abortions, but the laws of other States 

were affected as well.  Although the Court held the 

woman's rights were not absolute, her right to elect an 

abortion did have real and substantial protection as an 

exercise of her liberty under the Due Process Clause.  

The Court cited cases that protect spatial freedom and 

cases that go well beyond it.  Roe recognized the right 

of a woman to make certain fundamental decisions 

affecting her destiny and confirmed once more that the 

protection of liberty under the Due Process Clause has 

a substantive dimension of fundamental significance in 

defining the rights of the person. . . .

The facts in Bowers had some similarities to the instant 

case.  A police officer, whose right to enter seems not to 

have been in question, observed Hardwick, in his own 

bedroom, engaging in intimate sexual conduct with 

another adult male.  The conduct was in violation of a 

Georgia statute making it a criminal offense to engage 

in sodomy. One difference between the two cases is 

that the Georgia statute prohibited the conduct whether 

or not the participants were of the same sex, while the 

Texas statute, as we have seen, applies only to 

participants of the same sex. Hardwick was not 

prosecuted, but he brought an action in federal court to 

declare the state statute invalid.  He alleged he was a 

practicing homosexual and that the criminal prohibition 

violated rights guaranteed to him by the Constitution.  

The Court, in an opinion by Justice White, sustained the 

Georgia law.  Chief Justice Burger and Justice Powell 

joined the opinion of the Court and filed separate, 

concurring opinions.  Four Justices dissented.  478 US, 

at 199, 92 L Ed 2d 140, 106 S Ct 2841 (opinion of 

Blackmun, J., joined by Brennan, Marshall, and 

Stevens, JJ.); id., at 214, 92 L Ed 2d 140, 106 S Ct 

2841 (opinion of Stevens, J., joined by Brennan and 

Marshall, JJ.). 

The Court began its substantive discussion in Bowers

as follows: "The issue presented is whether the Federal 

Constitution confers a fundamental right upon 

homosexuals to engage in sodomy and hence 

invalidates the laws of the many States that still make 

such conduct illegal and have done so for a very long 

time."  Id., at 190, 92 L Ed 2d 140, 106 S Ct 2841.  That 

statement, we now conclude, discloses the Court's own 

failure to appreciate the extent of the liberty at stake.  To 

say that the issue in Bowers was simply the right to 

engage in certain sexual conduct demeans the claim the 

individual put forward, just as it would demean a married 

couple were it to be said marriage is simply about the 

right to have sexual intercourse. The laws involved in 

Bowers and here are, to be sure, statutes that purport to 

do no more than prohibit a particular sexual act.  Their 

penalties and purposes, though, have more far-reaching 

consequences, touching upon the most private human 
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conduct, sexual behavior, and in the most private of 

places, the home.  The statutes do seek to control a 

personal relationship that, whether or not entitled to 

formal recognition in the law, is within the liberty of 

persons to choose without being punished as criminals. 

This, as a general rule, should counsel against attempts 

by the State, or a court, to define the meaning of the 

relationship or to set its boundaries absent injury to 

a person or abuse of an institution the law protects.  It 

suffices for us to acknowledge that adults may choose 

to enter upon this relationship in the confines of their 

homes and their own private lives and still retain their 

dignity as free persons.  When sexuality finds overt 

expression in intimate conduct with another person, the 

conduct can be but one element in a personal bond that 

is more enduring.  The liberty protected by the 

Constitution allows homosexual persons the right to 

make this choice. 

Having misapprehended the claim of liberty there 

presented to it, and thus stating the claim to be whether 

there is a fundamental right to engage in consensual 

sodomy, the Bowers Court said: "Proscriptions against 

that conduct have ancient roots."  Id., at 192, 92 L Ed 2d 

140, 106 S Ct 2841.  In academic writings, and in many 

of the scholarly amicus briefs filed to assist the Court in 

this case, there are fundamental criticisms of the 

historical premises relied upon by the majority and 

concurring opinions in Bowers. Brief for Cato Institute as 

Amicus Curiae 16-17; Brief for American Civil Liberties 

Union et al. as Amici Curiae 15-21; Brief for Professors 

of History et al. as Amici Curiae 3-10.  We need not 

enter this debate in the attempt to reach a definitive 

historical judgment, but the following considerations 

counsel against adopting the definitive conclusions upon 

which Bowers placed such reliance. 

At the outset it should be noted that there is no 

longstanding history in this country of laws directed at 

homosexual conduct as a distinct matter.  Beginning in 

colonial times there were prohibitions of sodomy derived 

from the English criminal laws passed in the first 

instance by the Reformation Parliament of 1533.  The 

English prohibition was understood to include relations 

between men and women as well as relations between 

men and men.  See, e.g., King v Wiseman, 92 Eng. 

Rep. 774, 775 (K. B. 1718) (interpreting "mankind" in 

Act of 1533 as including women and girls).  Nineteenth-

century commentators similarly read American sodomy, 

buggery, and crime-against-nature statutes as 

criminalizing certain relations between men and women 

and between men and men.  See, e.g., 2 J. Bishop, 

Criminal Law § 1028 (1858); 2 J. Chitty, Criminal Law 

47-50 (5th Am. ed. 1847); R. Desty, A Compendium of 

American Criminal Law 143 (1882); J. May, The Law of 

Crimes § 203 (2d ed. 1893).  The absence of legal 

prohibitions focusing on homosexual conduct may be 

explained in part by noting that according to some 

scholars the concept of the homosexual as a distinct 

category of person did not emerge until the late 19th 

century.  See, e.g., J. Katz, The Invention of 

Heterosexuality 10 (1995); J. D'Emilio & E. Freedman, 

Intimate Matters: A History of Sexuality in America 121 

(2d ed. 1997) ("The modern terms homosexuality and 

heterosexuality do not apply to an era that had not yet 

articulated these distinctions").  Thus early American 

sodomy laws were not directed at homosexuals as such 

but instead sought to prohibit nonprocreative sexual 

activity more generally.  This does not suggest approval 

of homosexual conduct.  It does tend to show that this 

particular form of conduct was not thought of as a 

separate category from like conduct between 

heterosexual persons. 

Laws prohibiting sodomy do not seem to have been 

enforced against consenting adults acting in private.  A 

substantial number of sodomy prosecutions and 

convictions for which there are surviving records were 

for predatory acts against those who could not or did not 

consent, as in the case of a minor or the victim of an 

assault.  As to these, one purpose for the prohibitions 

was to ensure there would be no lack of coverage if a 

predator committed a sexual assault that did not 

constitute rape as defined by the criminal law. Thus the 

model sodomy indictments presented in a 19th-century 

treatise, see 2 Chitty, supra, at 49, addressed the 

predatory acts of an adult man against a minor girl or 

minor boy.  Instead of targeting relations between 

consenting adults in private, 19th-century sodomy 

prosecutions typically involved relations between men 

and minor girls or minor boys, relations between adults 

involving force, relations between adults implicating 

disparity in status, or relations between men and 

animals. 

To the extent that there were any prosecutions for the 

acts in question, 19th-century evidence rules imposed a 

burden that would make a conviction more difficult to 

obtain even taking into account the problems always 

inherent in prosecuting consensual acts committed in 

private.  Under then-prevailing standards, a man could 

not be convicted of sodomy based upon testimony of a 

consenting partner, because the partner was considered 

an accomplice.  A partner's testimony, however, was 

admissible if he or she had not consented to the act or 

was a minor, and therefore incapable of consent.  See, 

e.g., F. Wharton, Criminal Law 443 (2d ed. 1852); 1 F. 
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Wharton, Criminal Law 512 (8th ed. 1880).  The rule 

may explain in part the infrequency of these 

prosecutions.  In all events that infrequency makes it 

difficult to say that society approved of a rigorous and 

systematic punishment of the consensual acts 

committed in private and by adults. The longstanding 

criminal prohibition of homosexual sodomy upon which 

the Bowers decision placed such reliance is as 

consistent with a general condemnation of 

nonprocreative sex as it is with an established tradition 

of prosecuting acts because of their homosexual 

character. 

The policy of punishing consenting adults for private 

acts was not much discussed in the early legal 

literature.  We can infer that one reason for this was the 

very private nature of the conduct.  Despite the absence 

of prosecutions, there may have been periods in which 

there was public criticism of homosexuals as such and 

an insistence that the criminal laws be enforced to 

discourage their practices.  But far from possessing 

"ancient roots," Bowers, 478 U.S., at 192, 92 L Ed 2d 

140, 106 S Ct 2841, American laws targeting same-sex 

couples did not develop until the last third of the 20th 

century.  The reported decisions concerning the 

prosecution of consensual, homosexual sodomy 

between adults for the years 1880-1995 are not always 

clear in the details, but a significant number involved 

conduct in a public place.  See Brief for American Civil 

Liberties Union et al. as Amici Curiae 14-15, and n 18. 

It was not until the 1970's that any State singled out 

same-sex relations for criminal prosecution, and only 

nine States have done so.  See 1977 Ark. Gen. Acts no. 

828; 1983 Kan. Sess. Laws p 652; 1974 Ky. Acts p 847; 

1977 Mo. Laws p 687; 1973 Mont. Laws p 1339; 1977 

Nev. Stats. p 1632; 1989 Tenn. Pub. Acts ch. 591; 1973 

Tex. Gen. Laws ch. 399; see also Post v. State, 1986 

OK CR 30, 715 P.2d 1105 (Okla. Crim. App. 1986)

(sodomy law invalidated as applied to different-sex 

couples).  Post-Bowers even some of these States did 

not adhere to the policy of suppressing homosexual 

conduct.  Over the course of the last decades, States 

with same-sex prohibitions have moved toward 

abolishing them.  See, e.g., Jegley v. Picado, 349 Ark. 

600, 80 S. W. 3d 332 (2002); Gryczan v. State, 283 

Mont. 433, 942 P.2d 112 (1997); Campbell v. Sundquist, 

926 S.W.2d 250 (Tenn. App. 1996); Commonwealth v. 

Wasson,  [*571]  842 S.W.2d 487 (Ky. 1992); see also 

1993 Nev. Stats. p 518 (repealing Nev. Rev. Stat. § 

201.193). 

In summary, the historical grounds relied upon in 

Bowers are more complex than the majority opinion and 

the concurring opinion by Chief Justice Burger indicate.  

Their historical premises are not without doubt and, at 

the very least, are overstated. 

It must be acknowledged, of course, that the Court in 

Bowers was making the broader point that for centuries 

there have been powerful voices to condemn 

homosexual conduct as immoral. The condemnation 

has been shaped by religious beliefs, conceptions of 

right and acceptable behavior, and respect for the 

traditional family.  For many persons these are not trivial 

concerns but profound and deep convictions accepted 

as ethical and moral principles to which they aspire and 

which thus determine the course of their lives.  These 

considerations do not answer the question before us, 

however.  The issue is whether the majority may use the 

power of the State to enforce these views on the whole 

society through operation of the criminal law. "Our 

obligation is to define the liberty of all, not to mandate 

our own moral code."  Planned Parenthood of 

Southeastern Pa. v. Casey, 505 U.S. 833, 850, 120 L. 

Ed. 2d 674, 112 S. Ct. 2791 (1992). . . . 

This emerging recognition should have been apparent 

when Bowers was decided.  In 1955 the American Law 

Institute promulgated the Model Penal Code and made 

clear that it did not recommend or provide for "criminal 

penalties for consensual sexual relations conducted in 

private." ALI, Model Penal Code § 213.2, Comment 2, p 

372 (1980).  It justified its decision on three grounds: (1) 

The prohibitions undermined respect for the law by 

penalizing conduct many people engaged in; (2) the 

statutes regulated private conduct not harmful to others; 

and (3) the laws were arbitrarily enforced and thus 

invited the danger of blackmail.  ALI, Model Penal Code, 

Commentary 277-280 (Tent. Draft No. 4, 1955).  In 1961 

Illinois changed its laws to conform to the Model Penal 

Code. Other States soon followed.  Brief for Cato 

Institute as Amicus Curiae 15-16. 

In Bowers the Court referred to the fact that before 1961 

all 50 States had outlawed sodomy, and that at the time 

of the Court's decision 24 States and the District of 

Columbia had sodomy laws.  478 U.S., at 192-193, 92 L 

Ed 2d 140, 106 S Ct 2841.  Justice Powell pointed out 

that these prohibitions often were being ignored, 

however.  Georgia, for instance, had not sought to 

enforce its law for decades.  Id., at 197-198, n. 2, 92 L 

Ed 2d 140, 106 S Ct 2841 ("The history of 

nonenforcement suggests the moribund character today 

of laws criminalizing this type of private, consensual 

conduct"). 

The sweeping references by Chief Justice Burger to the 
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history of Western civilization and to Judeo-Christian 

moral and ethical standards did not take account of 

other authorities pointing in an opposite direction.  A 

committee advising the British Parliament 

recommended in 1957 repeal of laws punishing 

homosexual conduct.  The Wolfenden Report: Report of 

the Committee on Homosexual Offenses and 

Prostitution (1963).  Parliament enacted the substance 

of those recommendations 10 years later.  Sexual 

Offences Act 1967, § 1. 

Of even more importance, almost five years before 

Bowers was decided the European Court of Human 

Rights considered a case with parallels to Bowers and 

to today's case.  An adult male resident in Northern 

Ireland alleged he was a practicing homosexual who 

desired to engage in consensual homosexual conduct.  

The laws of Northern Ireland forbade him that right.  He 

alleged that he had been questioned, his home had 

been searched, and he feared criminal prosecution.  

The court held that the laws proscribing the conduct 

were invalid under the European Convention on Human 

Rights.  Dudgeon v United Kingdom, 45 Eur. Ct. H. R. 

(1981) P 52.  Authoritative in all countries that are 

members of the Council of Europe (21 nations then, 45 

nations now), the decision is at odds with the premise in 

Bowers that the claim put forward was insubstantial in 

our Western civilization. 

In our own constitutional system the deficiencies in 

Bowers became even more apparent in the years 

following its announcement.  The 25 States with laws 

prohibiting the relevant conduct referenced in the 

Bowers decision are reduced now to 13, of which 4 

enforce their laws only against homosexual conduct.  In 

those States where sodomy is still proscribed, whether 

for same-sex or heterosexual conduct, there is a pattern 

of nonenforcement with respect to consenting adults 

acting in private.  The State of Texas admitted in 1994 

that as of that date it had not prosecuted anyone under 

those circumstances.  State v. Morales, 869 S.W.2d 

941, 943, 37 Tex. Sup. Ct. J. 390. 

Two principal cases decided after Bowers cast its 

holding into even more doubt. . . . The second post-

Bowers case of principal relevance is Romer v. Evans, 

517 U.S. 620, 134 L. Ed. 2d 855, 116 S. Ct. 1620 

(1996).  There the Court struck down class-based 

legislation directed at homosexuals as a violation of the 

Equal Protection Clause.  Romer invalidated an 

amendment to Colorado's constitution which named as 

a solitary class persons who were homosexuals, 

lesbians, or bisexual either by "orientation, conduct, 

practices or relationships," id., at 624, 134 L Ed 2d 855, 

116 S Ct 1620 (internal quotation marks omitted), and 

deprived them of protection under state 

antidiscrimination laws.  We concluded that the 

provision was "born of animosity toward the class of 

persons affected" and further that it had no rational 

relation to a legitimate governmental purpose.  Id., at 

634, 134 L Ed 2d 855, 116 S Ct 1620.. 

As an alternative argument in this case, counsel for the 

petitioners and some amici contend that Romer

provides the basis for declaring the Texas statute invalid 

under the Equal Protection Clause.  That is a tenable 

argument, but we conclude the instant case requires us 

to address whether Bowers itself has continuing validity.  

Were we to hold the statute invalid under the Equal 

Protection Clause some might question whether a 

prohibition would be valid if drawn differently, say, to 

prohibit the conduct both between same-sex and 

different-sex participants.

Equality of treatment and the due process right to 

demand respect for conduct protected by the 

substantive guarantee of liberty are linked in important 

respects, and a decision on the latter point advances 

both interests.  If protected conduct is made criminal 

and the law which does so remains unexamined for its 

substantive validity, its stigma might remain even if it 

were not enforceable as drawn for equal protection 

reasons.  When homosexual conduct is made criminal 

by the law of the State, that declaration in and of itself is 

an invitation to subject homosexual persons to 

discrimination both in the public and in the private 

spheres.  The central holding of Bowers has been 

brought in question by this case, and it should be 

addressed. Its continuance as precedent demeans the 

lives of homosexual persons. . . .

The foundations of Bowers have sustained serious 

erosion from our recent decisions in Casey and Romer.

When our precedent has been thus weakened, criticism 

from other sources is of greater significance. In the 

United States criticism of Bowers has been substantial 

and continuing, disapproving of its reasoning in all 

respects, not just as to its historical assumptions.  See, 

e.g., C. Fried, Order and Law: Arguing the Reagan 

Revolution--A Firsthand Account 81-84 (1991); R. 

Posner, Sex and Reason 341-350 (1992).  The courts of 

five different States have declined to follow it in 

interpreting provisions in their own state constitutions 

parallel to the Due Process Clause of the Fourteenth 

Amendment, see Jegley v. Picado, 349 Ark. 600, 80 S. 

W. 3d 332 (2002); Powell v. State , 270 Ga. 327, 510 

S.E.2d 18, 24 (1998); Gryczan v. State , 283 Mont. 433, 

942 P.2d 112 (1997);Campbell v. Sundquist, 926 
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S.W.2d 250 (Tenn. App. 1996); Commonwealth v. 

Wasson, 842 S.W.2d 487 (Ky. 1992). 

To the extent Bowers relied on values we share with a 

wider civilization, it should be noted that the reasoning 

and holding in Bowers have been rejected elsewhere.  

The European Court of Human Rights has followed not 

Bowers but its own decision in Dudgeon v United 

Kingdom. See P. G. & J. H. v United Kingdom, App. No. 

00044787/98, P 56 (Eur. Ct. H. R., Sept. 25, 2001); 

Modinos v Cyprus, 259 Eur. Ct. H. R. (1993); Norris v 

Ireland, 142 Eur. Ct. H. R. (1988).  Other nations, too, 

have taken action consistent with an affirmation of the 

protected right of homosexual adults to engage in 

intimate, consensual conduct.  See Brief for Mary 

Robinson et al. as Amici Curiae 11-12.  The right the 

petitioners seek in this case has been accepted as an 

integral part of human freedom in many other countries.  

There has been no showing that in this country the 

governmental interest in circumscribing personal choice 

is somehow more legitimate or urgent. 

The doctrine of stare decisis is essential to the respect 

accorded to the judgments of the Court and to the 

stability of the law.  It is not, however, an inexorable 

command. . . 

The rationale of Bowers does not withstand careful 

analysis.  In his dissenting opinion in Bowers Justice 

Stevens came to these conclusions: 

"Our prior cases make two propositions abundantly 

clear.  First, the fact that the governing majority in a 

State has traditionally viewed a particular practice 

as immoral is not a sufficient reason for upholding a 

law prohibiting the practice; neither history nor 

tradition could save a law prohibiting miscegenation 

from constitutional attack.  Second, individual 

decisions by married persons, concerning the 

intimacies of their physical relationship, even when 

not intended to produce offspring, are a form of 

"liberty" protected by the Due Process Clause of the 

Fourteenth Amendment. Moreover, this protection 

extends to intimate choices by unmarried as well as 

married persons." 478 US, at 216, 92 L Ed 2d 140, 

106 S Ct 2841 (footnotes and citations omitted).

Justice Stevens' analysis, in our view, should have been 

controlling in Bowers and should control here. 

Bowers was not correct when it was decided, and it is 

not correct today.  It ought not to remain binding 

precedent.  Bowers v. Hardwick should be and now is 

overruled. 

The present case does not involve minors.  It does not 

involve persons who might be injured or coerced or who 

are situated in relationships where consent might not 

easily be refused.  It does not involve public conduct or 

prostitution.  It does not involve whether the government 

must give formal recognition to any relationship that 

homosexual persons seek to enter.  The case does 

involve two adults who, with full and mutual consent 

from each other, engaged in sexual practices common 

to a homosexual lifestyle.  The petitioners are entitled to 

respect for their private lives. The State cannot demean 

their existence or control their destiny by making their 

private sexual conduct a crime.  Their right to liberty 

under the Due Process Clause gives them the full right 

to engage in their conduct without intervention of the 

government.  "It is a promise of the Constitution that 

there is a realm of personal liberty which the 

government may not enter."  Casey, supra, at 847, 120 

L Ed 2d 674, 112 S Ct 2791. The Texas statute furthers 

no legitimate state interest which can justify its intrusion 

into the personal and private life of the individual. 

Had those who drew and ratified the Due Process 

Clauses of the Fifth Amendment or the Fourteenth 

Amendment known the components of liberty in its 

manifold possibilities, they might have been more 

specific.  They did not presume to have this insight.  

They knew times can blind us to certain truths and later 

generations can see that laws once thought necessary 

and proper in fact serve only to oppress.  As the 

Constitution endures, persons in every generation can 

invoke its principles in their own search for greater 

freedom. 

The judgment of the Court of Appeals for the Texas 

Fourteenth District is reversed, and the case is 

remanded for further proceedings not inconsistent with 

this opinion. 

It is so ordered.  

Concur

Justice O'Connor, concurring in the judgment. 

The Court today overrules Bowers v. Hardwick, 478 

U.S. 186, 92 L. Ed. 2d 140, 106 S. Ct. 2841 (1986).  I 

joined Bowers, and do not join the Court in overruling it.  

Nevertheless, I agree with the Court that Texas' statute 

banning same-sex sodomy is unconstitutional.  See 

Tex. Penal Code Ann. § 21.06 (2003).  Rather than 

relying on the substantive component of the Fourteenth 

Amendment's Due Process Clause, as the Court does, I 

base my conclusion on the Fourteenth Amendment's
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Equal Protection Clause. 

The Equal Protection Clause of the Fourteenth 

Amendment "is essentially a direction that all persons 

similarly situated should be treated alike."  Cleburne v. 

Cleburne Living Center, Inc., 473 U.S. 432, 439, 87 L. 

Ed. 2d 313, 105 S. Ct. 3249 (1985); see also Plyler v. 

Doe, 457 U.S. 202, 216, 72 L. Ed. 2d 786, 102 S. Ct. 

2382 (1982).  Under our rational basis standard of 

review, "legislation is presumed to be valid and will be 

sustained if the classification drawn by the statute is 

rationally related to a legitimate state interest." . . .  

Laws such as economic or tax legislation that are 

scrutinized under rational basis review normally pass 

constitutional muster, since "the Constitution presumes 

that even improvident decisions will eventually be 

rectified by the democratic processes." . . . 

The statute at issue here makes sodomy a crime only if 

a person "engages in deviate sexual intercourse with 

another individual of the same sex." Tex. Penal Code 

Ann. § 21.06(a) (2003).  Sodomy between opposite-sex 

partners, however, is not a crime in Texas.  That is, 

Texas treats the same conduct differently based solely 

on the participants.  Those harmed by this law are 

people who have a same-sex sexual orientation and 

thus are more likely to engage in behavior prohibited by 

§ 21.06. 

. . . . This case raises a different issue than Bowers:

whether, under the Equal Protection Clause, moral 

disapproval is a legitimate state interest to justify by 

itself a statute that bans homosexual sodomy, but not 

heterosexual sodomy. It is not.  Moral disapproval of this 

group, like a bare desire to harm the group, is an 

interest that is insufficient to satisfy rational basis review 

under the Equal Protection Clause.  See, e.g.,

Department of Agriculture v. Moreno, supra, at 534, 37 

L Ed 2d 782, 93 S Ct 2821; Romer v. Evans, 517 U.S., 

at 634-635, 134 L Ed 2d 855, 116 S Ct 1620.  Indeed, 

we have never held that moral disapproval, without any 

other asserted state interest, is a sufficient rationale 

under the Equal Protection Clause to justify a law that 

discriminates among groups of persons. 

Moral disapproval of a group cannot be a legitimate 

governmental interest under the Equal Protection 

Clause because legal classifications must not be "drawn 

for the purpose of disadvantaging the group burdened 

by the law."  Id., at 633, 134 L Ed 2d 855, 116 S Ct 

1620.  Texas' invocation of moral disapproval as a 

legitimate state interest proves nothing more than 

Texas' desire to criminalize homosexual sodomy. But 

the Equal Protection Clause prevents a State from 

creating "a classification of persons undertaken for its 

own sake."  Id., at 635, 134 L Ed 2d 855, 116 S Ct 1620.  

And because Texas so rarely enforces its sodomy law 

as applied to private, consensual acts, the law serves 

more as a statement of dislike and disapproval against 

homosexuals than as a tool to stop criminal behavior.  

The Texas sodomy law "raises the inevitable inference 

that the disadvantage imposed is born of animosity 

toward the class of persons affected."  Id., at 634, 134 L 

Ed 2d 855, 116 S Ct 1620. . . .

Whether a sodomy law that is neutral both in effect and 

application, see Yick Wo v. Hopkins, 118 U.S. 356, 30 

L. Ed. 220, 6 S. Ct. 1064 (1886), would violate the 

substantive component of the Due Process Clause is an 

issue that need not be decided today.  I am confident, 

however, that so long as the Equal Protection Clause

requires a sodomy law to apply equally to the private 

consensual conduct of homosexuals and 

heterosexuals alike, such a law would not long stand in 

our democratic society.  In the words of Justice 

Jackson: 

"The framers of the Constitution knew, and we 

should not forget today, that there is no more 

effective practical guaranty against arbitrary and 

unreasonable government than to require that the 

principles of law which officials would impose upon 

a minority be imposed generally.  Conversely, 

nothing opens the door to arbitrary action so 

effectively as to allow those officials to pick and 

choose only a few to whom they will apply 

legislation and thus to escape the political 

retribution that might be visited upon them if larger 

numbers were affected."  Railway Express Agency, 

Inc. v. New York, 336 U.S. 106, 112-113, 93 L. Ed. 

533, 69 S. Ct. 463 (1949) (concurring opinion).

That this law as applied to private, consensual conduct 

is unconstitutional under the Equal Protection Clause

does not mean that other laws distinguishing between 

heterosexuals and homosexuals would similarly fail 

under rational basis review.  Texas cannot assert any 

legitimate state interest here, such as national security 

or preserving the traditional institution of marriage. 

Unlike the moral disapproval of same-sex relationsthe 

asserted state interest in this case--other reasons exist 

to promote the institution of marriage beyond mere 

moral disapproval of an excluded group. 

A law branding one class of persons as criminal solely 

based on the State's moral disapproval of that class and 

the conduct associated with that class runs contrary to 
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the values of the Constitution and the Equal Protection 

Clause, under any standard of review.  I therefore 

concur in the Court's judgment that Texas' sodomy law 

banning "deviate sexual intercourse" between 

consenting adults of the same sex, but not between 

consenting adults of different sexes, is unconstitutional.  

Dissent

Justice Scalia, with whom the Chief Justice and 

Justice Thomas join, dissenting. 

"Liberty finds no refuge in a jurisprudence of doubt." 

Planned Parenthood of Southeastern Pa. v. Casey, 505 

U.S. 833, 844, 120 L. Ed. 2d 674, 112 S. Ct. 2791 

(1992).  That was the Court's sententious response, 

barely more than a decade ago, to those seeking to 

overrule Roe v. Wade, 410 U.S. 113, 35 L. Ed. 2d 147, 

93 S. Ct. 705 (1973).  The Court's response today, to 

those who have engaged in a 17-year crusade to 

overrule Bowers v. Hardwick, 478 U.S. 186, 92 L. Ed. 

2d 140, 106 S. Ct. 2841 (1986), is very different.  The 

need for stability and certainty presents no barrier. 

Most of the rest of today's opinion has no relevance to 

its actual holding--that the Texas statute "furthers no 

legitimate state interest which can justify" its application 

to petitioners under rational-basis review.  Ante, at 156 

L Ed 2d, at 526 (overruling Bowers to the extent it 

sustained Georgia's anti-sodomy statute under the 

rational-basis test).  Though there is discussion of 

"fundamental propositions," ante, at 156 L Ed 2d, at 

517, and "fundamental decisions," ibid. nowhere does 

the Court's opinion declare that homosexual sodomy is 

a "fundamental right" under the Due Process Clause; 

nor does it subject the Texas law to the standard of 

review that would be appropriate (strict scrutiny) if 

homosexual sodomy were a "fundamental right." Thus, 

while overruling the outcome of Bowers, the Court 

leaves strangely untouched its central legal conclusion: 

"Respondent would have us announce . . . a 

fundamental right to engage in homosexual sodomy. 

This we are quite unwilling to do." 478 US, at 191, 92 L 

Ed 2d 140, 106 S Ct 2841.  Instead the Court simply 

describes petitioners' conduct as "an exercise of their 

liberty"--which it undoubtedly is--and proceeds to apply 

an unheard-of form of rational-basis review that will 

have far-reaching implications beyond this case.  Ante, 

at 156 L Ed 2d, at 516. 

I [Omitted.]

II 

Having decided that it need not adhere to stare decisis, 

the Court still must establish that Bowers was wrongly 

decided and that the Texas statute, as applied to 

petitioners, is unconstitutional. 

Texas Penal Code Ann. § 21.06(a) (2003) undoubtedly 

imposes constraints on liberty.  So do laws prohibiting 

prostitution, recreational use of heroin, and, for that 

matter, working more than 60 hours per week in a 

bakery.  But there is no right to "liberty" under the Due 

Process Clause, though today's opinion repeatedly 

makes that claim.  Ante, at 156 L Ed 2d, at 518-519 

("The liberty protected by the Constitution allows 

homosexual persons the right to make this choice"); 

ante, at 156 L Ed 2d, at 523 ("'These matters . . . are 

central to the liberty protected by the Fourteenth 

Amendment'"); ante, at 156 L Ed 2d, at 525-526 ("Their 

right to liberty under the Due Process Clause gives 

them the full right to engage in their conduct without 

intervention of the government").  The Fourteenth 

Amendment expressly allows States to deprive their 

citizens of "liberty," so long as "due process of law" is 

provided:

"No state shall . . . deprive any person of life, 

liberty, or property, without due process of law." 

Amdt. 14 (emphasis added).

Our opinions applying the doctrine known as 

"substantive due process" hold that the Due Process 

Clause prohibits States from infringing fundamental

liberty interests, unless the infringement is narrowly 

tailored to serve a compelling state interest. 

Washington v. Glucksberg, 521 U.S., at 721, 138 L Ed 

2d 772, 117 S Ct 2258.  We have held repeatedly, in 

cases the Court today does not overrule, that only

fundamental rights qualify for this so-called "heightened 

scrutiny" protection--that is, rights which are "'deeply 

rooted in this Nation's history and tradition,'" ibid. See

Reno v. Flores, 507 U.S. 292, 303, 123 L. Ed. 2d 1, 113 

S. Ct. 1439 (1993) (fundamental liberty interests must 

be "so rooted in the traditions and conscience of our 

people as to be ranked as fundamental" (internal 

quotation marks and citations omitted)); United States v. 

Salerno, 481 U.S. 739, 751, 95 L. Ed. 2d 697, 107 S. Ct. 

2095 (1987) (same).  See also Michael H. v. Gerald D., 

491 U.S. 110, 122, 105 L. Ed. 2d 91, 109 S. Ct. 2333 

(1989) ("We have insisted not merely that the interest 

denominated as a 'liberty' be 'fundamental' . . . but also 

that it be an interest traditionally protected by our 

society"); Moore v. East Cleveland, 431 U.S. 494, 503, 

52 L. Ed. 2d 531, 97 S. Ct. 1932 (1977) (plurality 

opinion); Meyer v. Nebraska, 262 U.S. 390, 399, 67 L. 

Ed. 1042, 43 S. Ct. 625 (1923) (Fourteenth Amendment
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protects "those privileges long recognized at common 

law as essential to the orderly pursuit of happiness by 

free men" (emphasis added)). 3 All other liberty interests 

may be abridged or abrogated pursuant to a validly 

enacted state law if that law is rationally related to a 

legitimate state interest. 

Bowers held, first, that criminal prohibitions of 

homosexual sodomy are not subject to heightened 

scrutiny because they do not implicate a "fundamental 

right" under the Due Process Clause, 478 U.S., at 191-

194, 92 L Ed 2d 140, 106 S Ct 2841.  Noting that 

"[p]roscriptions against that conduct have ancient roots,"

id., at 192, 92 L Ed 2d 140, 106 S Ct 2841, that 

"sodomy was a criminal offense at common law and 

was forbidden by the laws of the original 13 States when 

they ratified the Bill of Rights," ibid., and that many 

States had retained their bans on sodomy, id., at 193, 

92 L Ed 2d 140, 106 S Ct 2841, Bowers concluded that 

a right to engage in homosexual sodomy was not 

"'deeply rooted in this Nation's history and tradition,'" id., 

at 192, 92 L Ed 2d 140, 106 S Ct 2841. 

The Court today does not overrule this holding.  Not 

once does it describe homosexual sodomy as a 

"fundamental right" or a "fundamental liberty interest," 

nor does it subject the Texas statute to strict scrutiny.  

Instead, having failed to establish that the right to 

homosexual sodomy is "'deeply rooted in this Nation's 

history and tradition,'" the Court concludes that the 

application of Texas's statute to petitioners' conduct fails 

the rational-basis test, and overrules holding to the 

contrary, see id., at 196, 92 L Ed 2d 140, 106 S Ct 

2841.  "The Texas statute furthers no legitimate state 

interest which can justify its intrusion into the personal 

and private life of the individual." Ante, at 156 L Ed 2d, 

at 526. . . . 

3 The Court is quite right that "history and tradition are the 

starting point but not in all cases the ending point of the 

substantive due process inquiry," ante, at 156 L Ed 2d, at 521.  

An asserted "fundamental liberty interest" must not only be 

"deeply rooted in this Nation's history and tradition,"

Washington v. Glucksberg, 521 U.S. 702, 721, 138 L. Ed. 2d 

772, 117 S. Ct. 2258 (1997), but it must also be "implicit in the 

concept of ordered liberty," so that "neither liberty nor justice 

would exist if [it] were sacrificed," ibid. Moreover, liberty 

interests unsupported by history and tradition, though not 

deserving of "heightened scrutiny," are still protected from 

state laws that are not rationally related to any legitimate state 

interest.  Id., at 722, 138 L Ed 2d 772, 117 S Ct 2258.  As I 

proceed to discuss, it is this latter principle that the Court 

applies in the present case.

III [Omitted.]

IV 

I turn now to the ground on which the Court squarely 

rests its holding: the contention that there is no rational 

basis for the law here under attack.  This proposition is 

so out of accord with our jurisprudence--indeed, with the 

jurisprudence of any society we know--that it requires 

little discussion. 

The Texas statute undeniably seeks to further the belief 

of its citizens that certain forms of sexual behavior are 

"immoral and unacceptable," Bowers, supra, at 196, 92 

L Ed 2d 140, 106 S Ct 2841 --the same interest 

furthered by criminal laws against fornication, bigamy, 

adultery, adult incest, bestiality, and obscenity.  Bowers

held that this was a legitimate state interest. The Court 

today reaches the opposite conclusion.  The Texas 

statute, it says, "furthers no legitimate state interest

which can justify its intrusion into the personal and 

private life of the individual," ante, at 156 L Ed 2d, at 

526 (emphasis addded).  The Court embraces instead 

Justice Stevens' declaration in his Bowers dissent, that 

"the fact that the governing majority in a State has 

traditionally viewed a particular practice as immoral is 

not a sufficient reason for upholding a law prohibiting 

the practice," ante, at 156 L Ed 2d, at 525.  This 

effectively decrees the end of all morals legislation.  If, 

as the Court asserts, the promotion of majoritarian 

sexual morality is not even a legitimate state interest, 

none of the above-mentioned laws can survive rational-

basis review. 

V 

. . . . Let me be clear that I have nothing against 

homosexuals, or any other group, promoting their 

agenda through normal democratic means.  Social 

perceptions of sexual and other morality change over 

time, and every group has the right to persuade its 

fellow citizens that its view of such matters is the best.  

That homosexuals have achieved some success in that 

enterprise is attested to by the fact that Texas is one of 

the few remaining States that criminalize private, 

consensual homosexual acts.  But persuading one's 

fellow citizens is one thing, and imposing one's views in 

absence of democratic majority will is something else.  I 

would no more require a State to criminalize 

homosexual acts--or, for that matter, display any moral 

disapprobation of them--than I would forbid it to do so.  

What Texas has chosen to do is well within the range of 

traditional democratic action, and its hand should not be 

stayed through the invention of a brand-new 

"constitutional right" by a Court that is impatient of 
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democratic change.  It is indeed true that "later 

generations can see that laws once thought necessary 

and proper in fact serve only to oppress," ante, at 156 L 

Ed 2d, at 526; and when that happens, later generations 

can repeal those laws.  But it is the premise of our 

system that those judgments are to be made by the 

people, and not imposed by a governing caste that 

knows best. 

One of the benefits of leaving regulation of this matter to 

the people rather than to the courts is that the people, 

unlike judges, need not carry things to their logical 

conclusion.  The people may feel that their 

disapprobation of homosexual conduct is strong enough 

to disallow homosexual marriage, but not strong enough 

to criminalize private homosexual acts--and may 

legislate accordingly.  The Court today pretends that it 

possesses a similar freedom of action, so that we need 

not fear judicial imposition of homosexual marriage, as 

has recently occurred in Canada (in a decision that the 

Canadian Government has chosen not to appeal).  See 

Halpern v Toronto, 2003 WL 34950 (Ontario Ct. App.); 

Cohen, Dozens in Canada Follow Gay Couple's Lead, 

Washington Post, June 12, 2003, p A25.  At the end of 

its opinion --after having laid waste the foundations of 

our rational-basis jurisprudence--the Court says that the 

present case "does not involve whether the government 

must give formal recognition to any relationship that 

homosexual persons seek to enter." Ante, at 156 L Ed 

2d, at 525.  Do not believe it.  More illuminating than this 

bald, unreasoned disclaimer is the progression of 

thought displayed by an earlier passage in the Court's 

opinion, which notes the constitutional protections 

afforded to "personal decisions relating to marriage, 

procreation, contraception, family relationships, child 

rearing, and education," and then declares that "persons 

in a homosexual relationship may seek autonomy for 

these purposes, just as heterosexual persons do." Ante, 

at 156 L Ed 2d, at 523 (emphasis added).  Today's 

opinion dismantles the structure of constitutional law 

that has permitted a distinction to be made between 

heterosexual and homosexual unions, insofar as formal 

recognition in marriage is concerned.  If moral 

disapprobation of homosexual conduct is "no legitimate 

state interest" for purposes of proscribing that conduct, 

ante, at 156 L Ed 2d, at 526; and if, as the Court coos 

(casting aside all pretense of neutrality), "when sexuality 

finds overt expression in intimate conduct with another 

person, the conduct can be but one element in a 

personal bond that is more enduring," ante, at 156 L Ed 

2d, at 518; what justification could there possibly be for 

denying the benefits of marriage to homosexual couples 

exercising "the liberty protected by the Constitution," 

ibid.?  Surely not the encouragement of procreation, 

since the sterile and the elderly are allowed to marry.  

This case "does not involve" the issue of homosexual 

marriage only if one entertains the belief that principle 

and logic have nothing to do with the decisions of this 

Court.  Many will hope that, as the Court comfortingly 

assures us, this is so. 

The matters appropriate for this Court's resolution are 

only three: Texas's prohibition of sodomy neither 

infringes a "fundamental right" (which the Court does 

not dispute), nor is unsupported by a rational relation to 

what the Constitution considers a legitimate state 

interest, nor denies the equal protection of the laws.  I 

dissent. 

Justice Thomas, dissenting. 

I join Justice Scalia's dissenting opinion.  I write 

separately to note that the law before the Court today "is 

. . . uncommonly silly."  Griswold v. Connecticut, 381 

U.S. 479, 527, 14 L. Ed. 2d 510, 85 S. Ct. 1678 

(1965) (Stewart, J., dissenting).  If I were a member of 

the Texas Legislature, I would vote to repeal it.  

Punishing someone for expressing his sexual 

preference through noncommercial consensual conduct 

with another adult does not appear to be a worthy way 

to expend valuable law enforcement resources. 

Notwithstanding this, I recognize that as a member of 

this Court I am not empowered to help petitioners and 

others similarly situated.  My duty, rather, is to "decide 

cases 'agreeably to the Constitution and laws of the 

United States.'"  Id., at 530, 14 L Ed 2d 510, 85 S Ct 

1678.  And, just like Justice Stewart, I "can find [neither 

in the Bill of Rights nor any other part of the 

Constitution a] general right of privacy," ibid., or as the 

Court terms it today, the "liberty of the person both in its 

spatial and more transcendent dimensions," ante, at 156 

L Ed 2d, at 515.   
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Justice Kennedy delivered the opinion of the Court.

Two women then resident in New York were married in 

a lawful ceremony in Ontario, Canada, in 2007. Edith 

Windsor and Thea Spyer returned to their home in New 

York City. When Spyer died in 2009, she left her entire 

estate to Windsor. Windsor sought to claim the estate 

tax exemption for surviving spouses. She was barred 

from doing so, however, by a federal law, the Defense 

of Marriage Act, which excludes a same-sex partner 

from the definition of “spouse” as that term is used in 

federal statutes. Windsor paid the taxes but filed suit to 

challenge the constitutionality of this provision. The 

United States District Court and the Court of Appeals 

ruled that this portion of the statute is unconstitutional 

and ordered the United States to pay Windsor a refund. 

This Court granted certiorari and now affirms the 

judgment in Windsor’s favor.

I [Omitted] & II [Omitted.]

III

. . . . Against this background of lawful same-sex 

marriage in some States, the design, purpose, and 

effect of DOMA should be considered as the beginning 

point in deciding whether it is valid under the 

Constitution. By history and tradition the definition and 

regulation of marriage, as will be discussed in more 

detail, has been treated as being within the authority 

and realm of the separate States. Yet it is further 

established that Congress, in enacting discrete statutes, 

can make determinations that bear on marital rights and 

privileges. Just this Term the Court upheld the authority 

of the Congress to pre-empt state laws, allowing a 

former spouse to retain life insurance proceeds under a 

federal program that gave her priority, because of formal 

beneficiary designation rules, over the wife by a second 

marriage who survived the husband. Hillman v. Maretta, 

569 U.S. 483, 133 S. Ct. 1943, 186 L. Ed. 2d 43 (2013); 

see also Ridgway v. Ridgway, 454 U.S. 46, 102 S. Ct. 

49, 70 L. Ed. 2d 39 (1981); Wissner v. Wissner, 338 

U.S. 655, 70 S. Ct. 398, 94 L. Ed. 424 (1950). This is 

one example of the general principle that when the 

Federal Government acts in the exercise of its own 

proper authority, it has a wide choice of the mechanisms 

and means to adopt. See McCulloch v. Maryland, 17 

U.S. 316, 4 Wheat. 316, 421, 4 L. Ed. 579 (1819). 

Congress has the power both to ensure efficiency in the 

administration of its programs and to choose what larger 

goals and policies to pursue. . . .

Against this background DOMA rejects the long-

established precept that the incidents, benefits, and 

obligations of marriage are uniform for all married 

couples within each State, though they may vary, 

subject to constitutional guarantees, from one State to 

the next. Despite these considerations, it is unnecessary 

to decide whether this federal intrusion on state power is 

a violation of the Constitution because it disrupts the 

federal balance. The State’s power in defining the 

marital relation is of central relevance in this case quite 

apart from principles of federalism. Here the State’s 

decision to give this class of persons the right to marry 

conferred upon them a dignity and status of immense 

import. When the State used its historic and essential 

authority to define the marital relation in this way, its role 

and its power in making the decision enhanced the 

recognition, dignity, and protection of the class in their 

own community. DOMA, because of its reach and 

extent, departs from this history and tradition of reliance 

on state law to define marriage. “‘[D]iscriminations of an 

unusual character especially suggest careful 

consideration to determine whether they are obnoxious 

to the constitutional provision.’” Romer v. Evans, 517 

U.S. 620, 633, 116 S. Ct. 1620, 134 L. Ed. 2d 855 

(1996) (quoting Louisville Gas & Elec. Co. v. Coleman, 

277 U.S. 32, 37-38, 48 S. Ct. 423, 72 L. Ed. 770 

(1928)).

The Federal Government uses this state-defined class 

for the opposite purpose—to impose restrictions and 

disabilities. That result requires this Court now to 

address whether the resulting injury and indignity is a 

deprivation of an essential part of the liberty protected 

by the Fifth Amendment. What the State of New York 

treats as alike the federal law deems unlike by a law 

designed to injure the same class the State seeks to 

protect. . . .

IV

DOMA’s principal effect is to identify a subset of state-

sanctioned marriages and make them unequal. The 

principal purpose is to impose inequality, not for other 
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reasons like governmental efficiency. Responsibilities, 

as well as rights, enhance the dignity and integrity of the 

person. And DOMA contrives to deprive some couples 

married under the laws of their State, but not other 

couples, of both rights and responsibilities. By creating 

two contradictory marriage regimes within the same 

State, DOMA forces same-sex couples to live as 

married for the purpose of state law but unmarried for 

the purpose of federal law, thus diminishing the stability 

and predictability of basic personal relations the State 

has found it proper to acknowledge and protect. By this 

dynamic DOMA undermines both the public and private 

significance of state-sanctioned same-sex marriages; 

for it tells those couples, and all the world, that their 

otherwise valid marriages are unworthy of federal 

recognition. This places same-sex couples in an 

unstable position of being in a second-tier marriage. The 

differentiation demeans the couple, whose moral and 

sexual choices the Constitution protects, see Lawrence, 

539 U.S. 558, 123 S. Ct. 2472, 156 L. Ed. 2d 508, and 

whose relationship the State has sought to dignify. And 

it humiliates tens of thousands of children now being 

raised by same-sex couples. The law in question makes 

it even more difficult for the children to understand the 

integrity and closeness of their own family and its 

concord with other families in their community and in 

their daily lives.

Under DOMA, same-sex married couples have their 

lives burdened, by reason of government decree, in 

visible and public ways. By its great reach, DOMA 

touches many aspects of married and family life, from 

the mundane to the profound. It prevents same-sex 

married couples from obtaining government healthcare 

benefits they would otherwise receive. See 5 U.S.C. 

§§8901(5), 8905. It deprives them of the Bankruptcy 

Code’s special protections for domestic-support 

obligations. See 11 U.S.C. §§101(14A), 507(a)(1)(A), 

523(a)(5), (15). It forces them to follow a complicated 

procedure to file their state and federal taxes jointly. . . .

The power the Constitution grants it also restrains. And 

though Congress has great authority to design laws to fit 

its own conception of sound national policy, it cannot 

deny the liberty protected by the Due Process Clause of 

the Fifth Amendment.

What has been explained to this point should more than 

suffice to establish that the principal purpose and the 

necessary effect of this law are to demean those 

persons who are in a lawful same-sex marriage. This 

requires the Court to hold, as it now does, that DOMA is 

unconstitutional as a deprivation of the liberty of the 

person protected by the Fifth Amendment of the 

Constitution.

The liberty protected by the Fifth Amendment’s Due 

Process Clause contains within it the prohibition against 

denying to any person the equal protection of the laws. 

See Bolling, 347 U.S., at 499-500, 74 S. Ct. 693, 98 L. 

Ed. 884; Adarand Constructors, Inc. v. Peña, 515 U.S. 

200, 217-218, 115 S. Ct. 2097, 132 L. Ed. 2d 158 

(1995). While the Fifth Amendment itself withdraws from 

Government the power to degrade or demean in the 

way this law does, the equal protection guarantee of the 

Fourteenth Amendment makes that Fifth Amendment

right all the more specific and all the better understood 

and preserved.

The class to which DOMA directs its restrictions and 

restraints are those persons who are joined in same-sex 

marriages made lawful by the State. DOMA singles out 

a class of persons deemed by a State entitled to 

recognition and protection to enhance their own liberty. 

It imposes a disability on the class by refusing to 

acknowledge a status the State finds to be dignified and 

proper. DOMA instructs all federal officials, and indeed 

all persons with whom same-sex couples interact, 

including their own children, that their marriage is less 

worthy than the marriages of others. The federal statute 

is invalid, for no legitimate purpose overcomes the 

purpose and effect to disparage and to injure those 

whom the State, by its marriage laws, sought to protect 

in personhood and dignity. By seeking to displace this 

protection and treating those persons as living in 

marriages less respected than others, the federal 

statute is in violation of the Fifth Amendment. This 

opinion and its holding are confined to those lawful 

marriages.

The judgment of the Court of Appeals for the Second 

Circuit is affirmed.

It is so ordered.

Dissent

Chief Justice Roberts, dissenting. [Omitted.]

Justice Scalia, with whom Justice Thomas joins, and 

with whom The Chief Justice joins as to Part I, 

dissenting.[Omitted.]

Justice Alito, with whom Justice Thomas joins as to 

Parts II and III, dissenting. [Omitted.]
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Opinion

Justice Kennedy delivered the opinion of the Court.

The Constitution promises liberty to all within its reach, a 

liberty that includes certain specific rights that allow 

persons, within a lawful realm, to define and express 

their identity. The petitioners in these cases seek to find 

that liberty by marrying someone of the same sex and 

having their marriages deemed lawful on the same 

terms and conditions as marriages between persons of 

the opposite sex.

I

These cases come from Michigan, Kentucky, Ohio,  and 

Tennessee, States that define marriage as a union 

between one man and one woman. See, e.g., Mich. 

Const., Art. I, §25; Ky. Const. §233A; Ohio Rev. Code 

Ann. §3101.01 (Lexis 2008);  Tenn. Const., Art. XI, §18. 

The petitioners are 14 same-sex couples and two men 

whose same-sex partners are deceased. The 

respondents are state officials responsible for enforcing 

the laws in question. The petitioners claim the 

respondents violate the Fourteenth Amendment by 

denying them the right to marry or to have their 

marriages, lawfully performed in another State, given full 

recognition.

Petitioners filed these suits in United States District 

Courts in their home States. Each District Court ruled in 

their favor. Citations to those cases are in Appendix A, 

infra. The respondents appealed the decisions against 

them to the United States Court of Appeals for the Sixth 

Circuit. It consolidated the cases and reversed the 

judgments of the District Courts. DeBoer v. Snyder, 772 

F. 3d 388 (2014). The Court of Appeals held that a State 

has no constitutional obligation to license same-sex 

marriages or to recognize same-sex marriages 

performed out of State.

The petitioners sought certiorari. This Court granted 

review, limited to two questions. 574 U.S. ___, 135 S. 

Ct. 1039; 190 L. Ed. 2d 908 (2015). The first, presented 

by the cases from Michigan and Kentucky, is whether 

the Fourteenth Amendment requires a State to license a 

marriage between two people of the same sex. The 

second, presented by the cases from Ohio, Tennessee, 

and, again, Kentucky, is whether the Fourteenth 

Amendment requires a State to recognize a same-sex 

marriage licensed and performed in a State which does 

grant that right.

II

 Before addressing the principles and precedents that 

govern these cases, it is appropriate to note the history 

of the subject now before the Court.

A

From their beginning to their most recent page, the 

annals of human history reveal the transcendent 

importance of marriage. The lifelong union of a man and 

a woman always has promised nobility and dignity to all 

persons, without regard to their station in life. Marriage 

is sacred to those who live by their religions and offers 

unique fulfillment to those who find meaning in the 

secular realm. Its dynamic allows two people to find a 

life that could not be found alone, for a marriage 

becomes greater than just the two persons. Rising from 

the most basic human needs, marriage is essential to 

our most profound hopes and aspirations.

The centrality of marriage to the human condition makes 

it unsurprising that the institution has existed for 

millennia and across civilizations. Since the dawn of 

history, marriage has transformed strangers into 

relatives, binding families and societies together. 

Confucius taught that marriage lies at the foundation of 

government. 2 Li Chi: Book of Rites 266 (C. Chai & W. 

Chai eds., J. Legge transl. 1967). This wisdom was 

echoed centuries later and half a world away by Cicero, 

who wrote, “The first bond of society is marriage; next, 

children; and then the family.” See De Officiis 57 (W. 

Miller transl. 1913). There are untold references to the 

beauty of marriage in religious and philosophical texts 

spanning time, cultures, and faiths, as well as in art and 

literature in all their forms. It is fair and necessary to say 

these references were based on the understanding that 

marriage is a union between two persons of the 

opposite sex.

That history is the beginning of these cases. The 

respondents say it should be the end as well. To them, it 

would demean a timeless institution if the concept and 

lawful status of marriage were extended to two persons 
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of the same sex. Marriage, in their view, is by its nature 

a gender-differentiated union of man and woman. This 

view long has been held—and continues to be held—in 

good faith by reasonable and sincere people here and 

throughout the world.

The petitioners acknowledge this history but contend 

that these cases cannot end there. Were their intent to 

demean the revered idea and reality of marriage, the 

petitioners’ claims would be of a different order. But that 

is neither their purpose nor their submission. To the 

contrary, it is the enduring importance of marriage that 

underlies the petitioners’ contentions. This, they say, is 

their whole point. Far from seeking to devalue marriage, 

the petitioners seek it for themselves because of their 

respect—and need—for its privileges and 

responsibilities. And their immutable nature dictates that 

same-sex marriage is their only real path to this 

profound commitment.

Recounting the circumstances of three of these cases 

illustrates the urgency of the petitioners’ cause from 

their perspective. Petitioner James Obergefell, a plaintiff 

in the Ohio case, met John Arthur over two decades 

ago. They fell in love and started a life together, 

establishing a lasting, committed relation. In 2011, 

however, Arthur was diagnosed with amyotrophic lateral 

sclerosis, or ALS. This debilitating disease is 

progressive, with no known cure. Two years ago, 

Obergefell and Arthur decided to commit to one another, 

resolving to marry before Arthur died. To fulfill their 

mutual promise, they traveled from Ohio to Maryland, 

where same-sex marriage was legal. It was difficult for 

Arthur to move, and so the couple were wed inside a 

medical transport plane as it remained on the tarmac in 

Baltimore. Three months later, Arthur died. Ohio law 

does not permit Obergefell to be listed as the surviving 

spouse on Arthur’s death certificate. By statute, they 

must remain strangers even in death, a state-imposed 

separation Obergefell deems “hurtful for the rest of 

time.” App. in No. 14-556 etc., p. 38. He brought suit to 

be shown as the surviving spouse on Arthur’s death 

certificate.

April DeBoer and Jayne Rowse are co-plaintiffs in the 

case from Michigan. They celebrated a commitment 

ceremony to honor their permanent relation in 2007. 

They both work as nurses, DeBoer in a neonatal unit 

and Rowse in an emergency unit. In 2009, DeBoer and 

Rowse fostered and then adopted a baby boy. Later that 

same year, they welcomed another son into their family. 

The new baby, born prematurely and abandoned by his 

biological mother, required around-the-clock care. The 

next year, a baby girl with special needs joined their 

family. Michigan, however, permits only opposite-sex 

married couples or single individuals to adopt, so each 

child can have only one woman as his or her legal 

parent. If an emergency were to arise, schools and 

hospitals may treat the three children as if they had only 

one parent. And, were tragedy to befall either DeBoer or 

Rowse, the other would have no legal rights over the 

children she had not been permitted to adopt. This 

couple seeks relief from the continuing uncertainty their 

unmarried status creates in their lives.

Army Reserve Sergeant First Class Ijpe DeKoe and his 

partner Thomas Kostura, co-plaintiffs in the Tennessee 

case, fell in love. In 2011, DeKoe received orders to 

deploy to Afghanistan. Before leaving, he and Kostura 

married in New York. A week later, DeKoe began his 

deployment, which lasted for almost a year. When he 

returned, the two settled in Tennessee, where DeKoe 

works full-time for the Army Reserve. Their lawful 

marriage is stripped from them whenever they reside in 

Tennessee, returning and disappearing as they travel 

across state lines. DeKoe, who served this Nation to 

preserve the freedom the Constitution protects, must 

endure a substantial burden.

The cases now before the Court involve other 

petitioners as well, each with their own experiences. 

Their stories reveal that they seek not to denigrate 

marriage but rather to live their lives, or honor their 

spouses’ memory, joined by its bond.

B

The ancient origins of marriage confirm its centrality, but 

it has not stood in isolation from developments in law 

and society. The history of marriage is one of both 

continuity and change. That institution—even as 

confined to opposite-sex relations—has evolved over 

time.

For example, marriage was once viewed as an 

arrangement by the couple’s parents based on political, 

religious, and financial concerns; but by the time of the 

Nation’s founding it was understood to be a voluntary 

contract between a man and a woman. See N. Cott, 

Public Vows: A History of Marriage and the Nation 9-17 

(2000); S. Coontz, Marriage, A History 15-16 (2005). As 

the role and status of women changed, the institution 

further evolved. Under the centuries-old doctrine of 

coverture, a married man and woman were treated by 

the State as a single, male-dominated legal entity. See 

1 W. Blackstone, Commentaries on the Laws of 

England 430 (1765). As women gained legal, 

political, and property rights, and as society began to 

understand that women have their own equal dignity, 
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the law of coverture was abandoned. See Brief for 

Historians of Marriage et al. as Amici Curiae 16-19. 

These and other developments in the institution of 

marriage over the past centuries were not mere 

superficial changes. Rather, they worked deep 

transformations in its structure, affecting aspects of 

marriage long viewed by many as essential. See 

generally N. Cott, Public Vows; S. Coontz, Marriage; H.  

Hartog, Man & Wife in America: A History (2000).

These new insights have strengthened, not weakened, 

the institution of marriage. Indeed, changed 

understandings of marriage are characteristic of a 

Nation where new dimensions of freedom become 

apparent to new generations, often through 

perspectives that begin in pleas or protests and then are 

considered in the political sphere and the judicial 

process.

This dynamic can be seen in the Nation’s experiences 

with the rights of gays and lesbians. Until the mid-20th 

century, same-sex intimacy long had been condemned 

as immoral by the state itself in most Western nations, a 

belief often embodied in the criminal law. For this 

reason, among others, many persons did not deem 

homosexuals to have dignity in their own distinct 

identity. A truthful declaration by same-sex couples of 

what was in their hearts had to remain unspoken. Even 

when a greater awareness of the humanity and integrity 

of homosexual persons came in the period after World 

War II, the argument that gays and lesbians had a just 

claim to dignity was in conflict with both law and 

widespread social conventions. Same-sex intimacy 

remained a crime in many States. Gays and lesbians 

were prohibited from most government employment, 

barred from military service, excluded under immigration 

laws, targeted by police, and burdened in their rights to 

associate. See Brief for Organization of American 

Historians as Amicus Curiae 5-28.

For much of the 20th century, moreover, homosexuality 

was treated as an illness. When the American 

Psychiatric Association published the first Diagnostic 

and Statistical Manual of Mental Disorders in 1952, 

homosexuality was classified as a mental disorder, a 

position adhered to until 1973. See Position Statement 

on Homosexuality and Civil Rights, 1973, in 131 Am. J. 

Psychiatry 497 (1974). Only in more recent years have 

psychiatrists and others recognized that sexual 

orientation is both a normal expression of human 

sexuality and immutable. See Brief for American 

Psychological Association et al. as Amici Curiae 7-17.

In the late 20th century, following substantial cultural 

and political developments, same-sex couples began to 

lead more open and public lives and to establish 

families. This development was followed by a quite 

extensive discussion of the issue in both governmental 

and private sectors and by a shift in public attitudes 

toward greater tolerance. As a result, questions about 

the rights of gays and lesbians soon reached the courts, 

where the issue could be discussed in the formal 

discourse of the law.

This Court first gave detailed consideration to the legal 

status of homosexuals in Bowers v. Hardwick, 478 U.S. 

186, 106 S. Ct. 2841, 92 L. Ed. 2d 140 (1986). There it 

upheld the constitutionality of a Georgia law deemed to 

criminalize certain homosexual acts. Ten years later, in 

Romer v. Evans, 517 U.S. 620, 116 S. Ct. 1620, 134 L. 

Ed. 2d 855 (1996), the Court invalidated an amendment 

to Colorado’s Constitution that sought to foreclose any 

branch or political subdivision of the State from 

protecting persons against discrimination based on 

sexual orientation. Then, in 2003, the Court overruled 

Bowers, holding that laws making same-sex intimacy a 

crime “demea[n] the lives of homosexual persons.” 

Lawrence v. Texas, 539 U.S. 558, 575, 123 S. Ct. 2472, 

156 L. Ed. 2d 508.

Against this background, the legal question of same-sex 

marriage arose. In 1993, the Hawaii Supreme Court 

held Hawaii’s law restricting marriage to opposite-sex 

couples constituted a classification on the basis of sex 

and was therefore subject to strict scrutiny under the 

Hawaii Constitution. Baehr v. Lewin, 74 Haw. 530, 852 

P. 2d 44. Although this decision did not mandate that 

same-sex marriage be allowed, some States were 

concerned by its implications and reaffirmed in their 

laws that marriage is defined as a union between 

opposite-sex partners. So too in 1996, Congress passed 

the Defense of Marriage Act (DOMA), 110 Stat. 2419, 

defining marriage for all federal-law purposes as “only a 

legal union between one man and one woman as 

husband and wife.” 1 U.S.C. §7.

The new and widespread discussion of the subject led 

other States to a different conclusion. In 2003, the 

Supreme Judicial Court of Massachusetts held the 

State’s Constitution guaranteed same-sex couples the 

right to marry. See Goodridge v. Department of Public 

Health, 440 Mass. 309, 798 N. E. 2d 941 (2003). After 

that ruling, some additional States granted marriage 

rights to same-sex couples, either through judicial or 

legislative processes. These decisions and statutes are 

cited in Appendix B, infra. Two Terms ago, in United 

States v. Windsor, 570 U.S. ___, 570 U.S. 744, 133 S. 

Ct. 2675, 186 L. Ed. 2d 808 (2013), this Court 
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invalidated DOMA to the extent it barred the Federal 

Government from treating same-sex marriages as valid 

even when they were lawful in the State where they 

were licensed. DOMA, the Court held, impermissibly 

disparaged those same-sex couples “who wanted to 

affirm their commitment to one another before their 

children, their family, their friends, and their community.” 

Id., at ___, 133 S. Ct. 2675, 186 L. Ed. 2d at 823.

 Numerous cases about same-sex marriage have 

reached the United States Courts of Appeals in recent 

years. In accordance with the judicial duty to base their 

decisions on principled reasons and neutral discussions, 

without scornful or disparaging commentary, courts 

have written a substantial body of law considering all 

sides of these issues. That case law helps to explain 

and formulate the underlying principles this Court now 

must consider. With the exception of the opinion here 

under review and one other, see Citizens for Equal 

Protection v. Bruning, 455 F. 3d 859, 864-868 (CA8 

2006), the Courts of Appeals have held that excluding 

same-sex couples from marriage violates the 

Constitution. There also have been many thoughtful 

District Court decisions addressing same-sex 

marriage—and most of them, too, have concluded 

same-sex couples must be allowed to marry. In addition 

the highest courts of many States have contributed to 

this ongoing dialogue in decisions interpreting their own 

State Constitutions. These state and federal judicial 

opinions are cited in Appendix A, infra.

After years of litigation, legislation, referenda, and the 

discussions that attended these public acts, the States 

are now divided on the issue of same-sex marriage. See 

Office of the Atty. Gen. of Maryland, The State of 

Marriage Equality in America, State-by-State Supp. 

(2015).

III

Under the Due Process Clause of the Fourteenth 

Amendment, no State shall “deprive any person of life, 

liberty, or property, without due process of law.” The 

fundamental liberties protected by this Clause include 

most of the rights enumerated in the Bill of Rights. See 

Duncan v. Louisiana, 391 U.S. 145, 147-149, 88 S. Ct. 

1444, 20 L. Ed. 2d 491 (1968). In addition these liberties 

extend to certain personal choices central to individual 

dignity and autonomy, including intimate choices that 

define personal identity and beliefs. See, e.g.,

Eisenstadt v. Baird, 405 U.S. 438, 453, 92 S. Ct. 1029, 

31 L. Ed. 2d  349 (1972); Griswold v. Connecticut, 381 

U.S. 479, 484-486, 85 S. Ct. 1678, 14 L. Ed. 2d 510 

(1965).

The identification and protection of fundamental rights is 

an enduring part of the judicial duty to interpret the 

Constitution. That responsibility, however, “has not been 

reduced to any formula.” Poe v. Ullman, 367 U.S. 497, 

542, 81 S. Ct. 1752, 6 L. Ed. 2d 989 (1961) (Harlan, J., 

dissenting). Rather, it requires courts to exercise 

reasoned judgment in identifying interests of the person 

so fundamental that the State must accord them its 

respect. See ibid. That process is guided by many of the 

same considerations relevant to analysis of other 

constitutional provisions that set forth broad principles 

rather than specific requirements. History and tradition 

guide and discipline this inquiry but do not set its outer 

boundaries. See Lawrence, supra, at 572, 123 S. Ct. 

2472, 156 L. Ed. 2d 508. That method respects our 

history and learns from it without allowing the past alone 

to rule the present.

The nature of injustice is that we may not always see it 

in our own times. The generations that wrote and ratified 

the Bill of Rights and the Fourteenth Amendment did not 

presume to know the extent of freedom in all of its 

dimensions, and so they entrusted to future generations 

a charter protecting the right of all persons to enjoy 

liberty as we learn its meaning. When new insight 

reveals discord between the Constitution’s central 

protections and a received legal stricture, a claim to 

liberty must be addressed.

Applying these established tenets, the Court has long 

held the right to marry is protected by the Constitution. 

In Loving v. Virginia, 388 U.S. 1, 12, 87 S. Ct. 1817, 18 

L. Ed. 2d 1010 (1967), which invalidated bans on 

interracial unions, a unanimous Court held marriage is 

“one of the vital personal rights essential to the orderly 

pursuit of happiness by free men.” The Court reaffirmed

that holding in Zablocki v. Redhail, 434 U.S. 374, 384, 

98 S. Ct. 673, 54 L. Ed. 2d 618 (1978), which held the 

right to marry was burdened by a law prohibiting fathers 

who were behind on child support from marrying. The 

Court again applied this principle in Turner v. Safley, 

482 U.S. 78, 95, 107 S. Ct. 2254, 96 L. Ed. 2d 64 

(1987), which held the right to marry was abridged by 

regulations limiting the privilege of prison inmates to 

marry. Over time and in other contexts, the Court has 

reiterated that the right to marry is fundamental under 

the Due Process Clause. See, e.g., M. L. B. v. S. L. J., 

519 U.S. 102, 116, 117 S. Ct. 555, 136 L. Ed. 2d 473 

(1996); Cleveland Bd. of Ed. v. LaFleur, 414 U.S. 632, 

639-640, 94 S. Ct. 791, 39 L. Ed. 2d 52 (1974); 

Griswold, supra, at 486, 85 S. Ct. 1678, 14 L. Ed. 2d 

510; Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 

535, 541, 62 S. Ct. 1110, 86 L. Ed. 1655 (1942); Meyer 

v. Nebraska, 262 U.S. 390, 399, 43 S. Ct. 625, 67 L. Ed. 
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1042 (1923).

It cannot be denied that this Court’s cases describing 

the right to marry presumed a relationship involving 

opposite-sex partners. The Court, like many institutions, 

has made assumptions defined by the world and time of 

which it is a part. This was evident in Baker v. Nelson, 

409 U.S. 810, 93 S. Ct. 37, 34 L. Ed. 2d 65, a one-line 

summary decision issued in 1972, holding the exclusion 

of same-sex couples from marriage did not present a 

substantial federal question.

Still, there are other, more instructive precedents. This 

Court’s cases have expressed constitutional principles 

of broader reach. In defining the right to marry these 

cases have identified essential attributes of that right 

based in history, tradition, and other constitutional 

liberties inherent in this intimate bond. See, e.g.,

Lawrence, 539 U.S., at 574, 123 S. Ct. 2472, 156 L. 

Ed. 2d 508; Turner, supra, at 95, 107 S. Ct. 2254, 96 L. 

Ed. 2d 64; Zablocki, supra , at 384, 98 S. Ct. 673, 54 L. 

Ed. 2d 618; Loving, supra, at 12, 87 S. Ct. 1817, 18 L. 

Ed. 2d 1010; Griswold, supra, at 486, 85 S. Ct. 1678, 14 

L. Ed. 2d 510. And in assessing whether the force and 

rationale of its cases apply to same-sex couples, the 

Court must respect the basic reasons why the right to 

marry has been long protected. See, e.g., Eisenstadt, 

supra, at 453-454, 92 S. Ct. 1029, 31 L. Ed. 2d 349; 

Poe, supra, at 542-553, 81 S. Ct. 1752, 6 L. Ed. 2d 989

(Harlan, J., dissenting).

This analysis compels the conclusion that same-sex 

couples may exercise the right to marry. The four 

principles and traditions to be discussed demonstrate 

that the reasons marriage is fundamental under the 

Constitution apply with equal force to same-sex couples.

 A first premise of the Court’s relevant precedents is that 

the right to personal choice regarding marriage is 

inherent in the concept of individual autonomy. This 

abiding connection between marriage and liberty is why 

Loving invalidated interracial marriage bans under the 

Due Process Clause. See 388 U.S., at 12, 87 S. Ct. 

1817, 18 L. Ed. 2d 1010; see also Zablocki, supra, at 

384, 98 S. Ct. 673, 54 L. Ed. 2d 618 (observing Loving 

held “the right to marry is of fundamental importance for 

all individuals”). Like choices concerning contraception, 

family relationships, procreation, and childrearing, all of 

which are protected by the Constitution, decisions 

concerning marriage are among the most intimate that 

an individual can make. See Lawrence, supra, at 574, 

123 S. Ct. 2472, 156 L. Ed. 2d 508. Indeed, the Court 

has noted it would be contradictory “to recognize a right 

of privacy with respect to other matters of family life and 

not with respect to the decision to enter the relationship 

that is the foundation of the family in our society.” 

Zablocki, supra, at 386, 98 S. Ct. 673, 54 L. Ed. 2d 618.

Choices about marriage shape an individual’s destiny. 

As the Supreme Judicial Court of Massachusetts has 

explained, because “it fulfils yearnings for security, safe 

haven, and connection that express our common 

humanity, civil marriage is an esteemed institution, and 

the decision whether and whom to marry is among life’s 

momentous acts of self-definition.” Goodridge, 440 

Mass., at 322, 798 N. E. 2d, at 955.

The nature of marriage is that, through its enduring 

bond, two persons together can find other freedoms, 

such as expression, intimacy, and spirituality. This is 

true for all persons, whatever their sexual orientation. 

See Windsor, 570 U.S., at ___- ___, 133 S. Ct. 2675, 

186 L. Ed. 2d at 828. There is dignity in the bond 

between two men or two women who seek to marry and 

in their autonomy to make such profound choices. Cf. 

Loving, supra, at 12, 87 S. Ct. 1817, 18 L. Ed. 2d 1010

(“[T]he freedom to marry, or not marry, a person of 

another race resides with the individual and cannot be 

infringed by the State”).

A second principle in this Court’s jurisprudence is that 

the right to marry is fundamental because it supports a 

two-person union unlike any other in its importance to 

the committed individuals. This point was central to 

Griswold v. Connecticut, which held the Constitution 

protects the right of married couples to use 

contraception. 381 U.S., at 485, 85 S. Ct. 1678, 14 L. 

Ed. 2d 510. Suggesting that marriage is a right “older 

than the Bill of Rights,” Griswold described marriage this 

way:

“Marriage is a coming together for better or for 

worse, hopefully enduring, and intimate to the 

degree of being sacred. It is an association that 

promotes a way of life, not causes; a harmony in 

living, not political faiths; a bilateral loyalty, not 

commercial or social projects. Yet it is an 

association for as noble a purpose as any involved 

in our prior decisions. ” Id., at 486, 85 S. Ct. 1678, 

14 L. Ed. 2d 510.

And in Turner, the Court again acknowledged the 

intimate association protected by this right, holding 

prisoners could not be denied the right to marry 

because their committed relationships satisfied the 

basic reasons why marriage is a fundamental right. See 

482 U.S., at 95-96, 107 S. Ct. 2254, 96 L. Ed. 2d 64. 

The right to marry thus dignifies couples who “wish to 
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define themselves by their commitment to each other.” 

Windsor, supra, at ___, 133 S. Ct. 2675, 186 L. Ed. 2d 

at 823. Marriage responds to the universal fear that a 

lonely person might call out only to find no one there. It 

offers the hope of companionship and understanding 

and assurance that while both still live there will be 

someone to care for the other.

As this Court held in Lawrence, same-sex couples have 

the same right as opposite-sex couples to enjoy intimate 

association. Lawrence invalidated laws that made 

same-sex intimacy a criminal act. And it acknowledged 

that “[w]hen sexuality finds overt expression in intimate 

conduct with another person, the conduct can be but 

one element in a personal bond that is more enduring.” 

539 U.S., at 567, 123 S. Ct. 2472, 156 L. Ed. 2d 508. 

But while Lawrence confirmed a dimension of freedom 

that allows individuals to engage in intimate association 

without criminal liability, it does not follow that freedom 

stops there. Outlaw to outcast may be a step forward, 

but it does not achieve the full promise of liberty.

A third basis for protecting the right to marry is that it 

safeguards children and families and thus draws 

meaning from related rights of childrearing, procreation, 

and education. See Pierce v. Society of Sisters, 268 

U.S. 510, 45 S. Ct. 571, 69 L. Ed. 1070 (1925); Meyer, 

262 U.S., at 399, 43 S. Ct. 625, 67 L. Ed. 1042. The 

Court has recognized these connections by describing 

the varied rights as a unified whole: “[T]he right to 

‘marry, establish a home and bring up children’ is a 

central part of the liberty protected by the Due Process 

Clause.” Zablocki, 434 U.S., at 384, 98 S. Ct. 673, 54 L. 

Ed. 2d 618 (quoting Meyer, supra, at 399, 43 S. Ct. 625, 

67 L. Ed. 1042). Under the laws of the several States, 

some of marriage’s protections for children and families 

are material. But marriage also confers more profound 

benefits. By giving recognition and legal structure to 

their parents’ relationship, marriage allows children “to 

understand the integrity and closeness of their own 

family and its concord with other families in their 

community and in their daily lives.” Windsor, supra, at 

___, 133 S. Ct. 2675, 186 L. Ed. 2d at 828. Marriage 

also affords the permanency and stability important to 

children’s best interests. See Brief for Scholars of the 

Constitutional Rights of Children as Amici Curiae 22-27.

As all parties agree, many same-sex couples provide 

loving and nurturing homes to their children, whether 

biological or adopted. And hundreds of thousands of 

children are presently being raised by such couples. 

See Brief for Gary J. Gates as Amicus Curiae 4. Most 

States have allowed gays and lesbians to adopt, either 

as individuals or as couples, and many adopted and 

foster children have same-sex parents, see id., at 5. 

This provides powerful confirmation from the law itself 

that gays and lesbians can create loving, supportive 

families.

Excluding same-sex couples from marriage thus 

conflicts with a central premise of the right to marry. 

Without the recognition, stability, and predictability 

marriage offers, their children suffer the stigma of 

knowing their families are somehow lesser. They also 

suffer the significant material costs of being raised by 

unmarried parents, relegated through no fault of their 

own to a more difficult and uncertain family life. The 

marriage laws at issue here thus harm and humiliate 

the children of same-sex couples. See Windsor, supra, 

at ___, 133 S. Ct. 2675, 186 L. Ed. 2d at 828.

That is not to say the right to marry is less meaningful 

for those who do not or cannot have children. An ability, 

desire, or promise to procreate is not and has not been 

a prerequisite for a valid marriage in any State. In light 

of precedent protecting the right of a married couple not 

to procreate, it cannot be said the Court or the States 

have conditioned the right to marry on the capacity or 

commitment to procreate. The constitutional marriage 

right has many aspects, of which childbearing is only 

one.

Fourth and finally, this Court’s cases and the Nation’s 

traditions make clear that marriage is a keystone of our 

social order. Alexis de Tocqueville recognized this truth 

on his travels through the United States almost two 

centuries ago:

“There is certainly no country in the world where the 

tie of marriage is so much respected as in America 

. . . [W]hen the American retires from the turmoil of 

public life to the bosom of his family, he finds in it 

the image of order and of peace . . . . [H]e 

afterwards carries [that image] with him into public 

affairs.” 1 Democracy in America 309 (H. Reeve 

transl., rev. ed. 1990).

In Maynard v. Hill, 125 U.S. 190, 211, 8 S. Ct. 723, 31 L. 

Ed. 654 (1888), the Court echoed de Tocqueville, 

explaining that marriage is “the foundation of the family 

and of society, without which there would be neither 

civilization nor progress.” Marriage, the Maynard Court 

said, has long been “‘a great public institution, giving 

character to our whole civil polity.’” Id., at 213, 8 S. Ct. 

723, 31 L. Ed. 654. This idea has been reiterated even 

as the institution has evolved in substantial ways over 

time, superseding rules related to parental consent, 

gender, and race once thought by many to be essential. 
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See generally N. Cott, Public Vows. Marriage remains a 

building block of our national community.

For that reason, just as a couple vows to support each 

other, so does society pledge to support the couple, 

offering symbolic recognition and material benefits to 

protect and nourish the union. Indeed, while the States 

are in general free to vary the benefits they confer on all 

married couples, they have throughout our history made 

marriage the basis for an expanding list of governmental 

rights, benefits, and responsibilities. These aspects of 

marital status include: taxation; inheritance and property 

rights; rules of intestate succession; spousal privilege in 

the law of evidence; hospital access; medical 

decisionmaking authority; adoption rights; the rights and 

benefits of survivors; birth and death certificates 

professional ethics rules; campaign finance restrictions; 

workers’ compensation benefits; health insurance; and 

child custody, support, and visitation rules. See Brief for 

United States as Amicus Curiae 6-9; Brief for American 

Bar Association as Amicus Curiae 8-29. Valid marriage 

under state law is also a significant status for over a 

thousand provisions of federal law. See Windsor, 570 

U.S., at ___, 133 S. Ct. 2675, 186 L. Ed. 2d at 824. The 

States have contributed to the fundamental character of 

the marriage right by placing that institution at the center 

of so many facets of the legal and social order.

There is no difference between same- and opposite-sex 

couples with respect to this principle. Yet by virtue of 

their exclusion from that institution, same-sex couples 

are denied the constellation of benefits that the States 

have linked to marriage. This harm results in more than 

just material burdens. Same-sex couples are consigned 

to an instability many opposite-sex couples would deem 

intolerable in their own lives. As the State itself makes 

marriage all the more precious by the significance it 

attaches to it, exclusion from that status has the effect of 

teaching that gays and lesbians are unequal in 

important respects. It demeans gays and lesbians for 

the State to lock them out of a central institution of the 

Nation’s society. Same-sex couples, too, may aspire to 

the transcendent purposes of marriage and seek 

fulfillment in its highest meaning.

The limitation of marriage to opposite-sex couples may 

long have seemed natural and just, but its inconsistency 

with the central meaning of the fundamental right to 

marry is now manifest. With that knowledge must come 

the recognition that laws excluding same-sex couples 

from the marriage right impose stigma and injury of the 

kind prohibited by our basic charter.

Objecting that this does not reflect an appropriate 

framing of the issue, the respondents refer to 

Washington v. Glucksberg, 521 U.S. 702, 721, 117 S. 

Ct. 2258, 138 L. Ed. 2d 772 (1997), which called for a 

“‘careful description’” of fundamental rights. They 

assert the petitioners do not seek to exercise the right to 

marry but rather a new and nonexistent “right to same-

sex marriage.” Brief for Respondent in No. 14-556, p. 8. 

Glucksberg did insist that liberty under the Due Process 

Clause must be defined in a most circumscribed 

manner, with central reference to specific historical 

practices. Yet while that approach may have been 

appropriate for the asserted right there involved 

(physician-assisted suicide), it is inconsistent with the 

approach this Court has used in discussing other 

fundamental rights, including marriage and intimacy. 

Loving did not ask about a “right to interracial marriage”; 

Turner did not ask about a “right of inmates to marry”; 

and Zablocki did not ask about a “right of fathers with 

unpaid child support duties to marry.” Rather, each case 

inquired about the right to marry in its comprehensive 

sense, asking if there was a sufficient justification for 

excluding the relevant class from the right. See also 

Glucksberg, 521 U.S., at 752-773, 117 S. Ct. 2258, 138 

L. Ed. 2d 772 (Souter, J., concurring in judgment); id., at 

789-792, 117 S. Ct. 2258, 138 L. Ed. 2d 772 (Breyer, J., 

concurring in judgments).

That principle applies here. If rights were defined by 

who exercised them in the past, then received practices 

could serve as their own continued justification and new 

groups could not invoke rights once denied. This Court 

has rejected that approach, both with respect to the right 

to marry and the rights of gays and lesbians. See Loving 

388 U.S., at 12, 87 S. Ct. 1817, 18 L. Ed. 2d 1010; 

Lawrence, 539 U.S., at 566-567, 123 S. Ct. 2472, 156 L. 

Ed. 2d 508.

The right to marry is fundamental as a matter of history 

and tradition, but rights come not from ancient sources 

alone. They rise, too, from a better informed 

understanding of how constitutional imperatives define a 

liberty that remains urgent in our own era. Many who 

deem same-sex marriage to be wrong reach that 

conclusion based on decent and honorable religious or 

philosophical premises, and neither they nor their beliefs 

are disparaged here. But when that sincere, personal 

opposition becomes enacted law and public policy, the 

necessary consequence is to put the imprimatur of the 

State itself on an exclusion that soon demeans or 

stigmatizes those whose own liberty is then denied. 

Under the Constitution, same-sex couples seek in 

marriage the same legal treatment as opposite-sex 

couples, and it would disparage their choices and 

diminish their personhood to deny them this right.
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The right of same-sex couples to marry that is part of 

the liberty promised by the Fourteenth Amendment is 

derived, too, from that Amendment’s guarantee of the 

equal protection of the laws. The Due Process Clause

and the Equal Protection Clause are connected in a 

profound way, though they set forth independent 

principles. Rights implicit in liberty and rights secured by 

equal protection may rest on different precepts and are 

not always coextensive, yet in some instances each 

may be instructive as to the meaning and reach of the 

other. In any particular case one Clause may be thought 

to capture the essence of the right in a more accurate 

and comprehensive way, even as the two Clauses may 

converge in the identification and definition of the right. 

See M. L. B., 519 U.S., at 120-121, 117 S. Ct. 555, 136 

L. Ed. 2d 473; id., at 128-129, 117 S. Ct. 555, 136 L. Ed. 

2d 473 (Kennedy, J., concurring in judgment); Bearden 

v. Georgia, 461 U.S. 660, 665, 103 S. Ct. 2064, 76 L. 

Ed. 2d 221 (1983). This interrelation of the two 

principles furthers our understanding of what freedom is 

and must become.

The Court’s cases touching upon the right to marry 

reflect this dynamic. In Loving the Court invalidated a 

prohibition on interracial marriage under both the Equal 

Protection Clause and the Due Process Clause. The 

Court first declared the prohibition invalid because of its 

unequal treatment of interracial couples. It stated: 

“There can be no doubt that restricting the freedom to 

marry solely because of racial classifications violates 

the central meaning of the Equal Protection Clause.” 

388 U.S., at 12, 87 S. Ct. 1817, 18 L. Ed. 2d 1010. With 

this link to equal protection the Court proceeded to 

hold the prohibition offended central precepts of liberty: 

“To deny this fundamental freedom on so unsupportable 

a basis as the racial classifications embodied in these 

statutes, classifications so directly subversive of the 

principle of equality at the heart of the Fourteenth 

Amendment, is surely to deprive all the State’s citizens 

of liberty without due process of law.” Ibid. The reasons 

why marriage is a fundamental right became more clear 

and compelling from a full awareness and 

understanding of the hurt that resulted from laws barring 

interracial unions.

The synergy between the two protections is illustrated 

further in Zablocki. There the Court invoked the Equal 

Protection Clause as its basis for invalidating the 

challenged law, which, as already noted, barred fathers 

who were behind on child-support payments from 

marrying without judicial approval. The equal protection 

analysis depended in central part on the Court’s holding 

that the law burdened a right “of fundamental 

importance.” 434 U.S., at 383, 98 S. Ct. 673, 54 L. Ed. 

2d 618. It was the essential nature of the marriage right, 

discussed at length in Zablocki, see id., at 383-387, 98 

S. Ct. 673, 54 L. Ed. 2d 618, that made apparent the 

law’s incompatibility with requirements of equality. Each 

concept—liberty and equal protection—leads to a 

stronger understanding of the other.

Indeed, interpreting the Equal Protection Clause, the 

Court has recognized that new insights and societal 

understandings can reveal unjustified inequality within 

our most fundamental institutions that once passed 

unnoticed and unchallenged. To take but one period, 

this occurred with respect to marriage in the 1970’s and 

1980’s. Notwithstanding the gradual erosion of the 

doctrine of coverture, see supra, at 6, invidious sex-

based classifications in marriage remained common 

through the mid-20th century. See App. to Brief for 

Appellant in Reed v. Reed, O. T. 1971, No. 70-4, pp. 69-

88 (an extensive reference to laws extant as of 1971 

treating women as unequal to men in marriage). These 

classifications denied the equal dignity of men and 

women. One State’s law, for example, provided in 1971 

that “the husband is the head of the family and the wife 

is subject to him; her legal civil existence is merged in 

the husband, except so far as the law recognizes her 

separately, either for her own protection, or for her 

benefit.” Ga. Code Ann. §53-501 (1935). Responding to 

a new awareness, the Court invoked equal protection 

principles to invalidate laws imposing sex-based 

inequality on marriage. See, e.g., Kirchberg v. Feenstra, 

450 U.S. 455, 101 S. Ct. 1195, 67 L. Ed. 2d 428 (1981); 

Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, 100 

S. Ct. 1540, 64 L. Ed. 2d 107 (1980); Califano v. 

Westcott, 443 U.S. 76, 99 S. Ct. 2655, 61 L. Ed. 2d 382 

(1979); Orr v. Orr, 440 U.S. 268, 99 S. Ct. 1102, 59 L. 

Ed. 2d 306 (1979); Califano v. Goldfarb, 430 U.S. 199, 

97 S. Ct. 1021, 51 L. Ed. 2d 270 (1977)

(plurality opinion); Weinberger v. Wiesenfeld, 420 U.S. 

636, 95 S. Ct. 1225, 43 L. Ed. 2d 514 (1975); Frontiero 

v. Richardson, 411 U.S. 677, 93 S. Ct. 1764, 36 L. Ed. 

2d 583 (1973). Like Loving and Zablocki, these 

precedents show the Equal Protection Clause can help 

to identify and correct inequalities in the institution of 

marriage, vindicating precepts of liberty and equality 

under the Constitution.

Other cases confirm this relation between liberty and 

equality. In M. L. B. v. S. L. J., the Court invalidated 

under due process and equal protection principles a 

statute requiring indigent mothers to pay a fee in order 

to appeal the termination of their parental rights. See 

519 U.S., at 119-124, 117 S. Ct. 555, 136 L. Ed. 2d 473. 

In Eisenstadt  v. Baird, the Court invoked both principles 

to invalidate a prohibition on the distribution of 
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contraceptives to unmarried persons but not married 

persons. See 405 U.S., at 446-454, 92 S. Ct. 1029, 31 

L. Ed. 2d 349. And in Skinner v. Oklahoma ex rel. 

Williamson, the Court invalidated under both principles a 

law that allowed sterilization of habitual criminals. See 

316 U.S., at 538-543, 62 S. Ct. 1110, 86 L. Ed. 1655.

In Lawrence the Court acknowledged the interlocking 

nature of these constitutional safeguards in the context 

of the legal treatment of gays and lesbians. See 539 

U.S., at 575, 123 S. Ct. 2472, 156 L. Ed. 2d 508. 

Although Lawrence elaborated its holding under the Due 

Process Clause, it acknowledged, and sought to 

remedy, the continuing inequality that resulted from laws 

making intimacy in the lives of gays and lesbians a 

crime against the State. See ibid. Lawrence therefore 

drew upon principles of liberty and equality to define and 

protect the rights of gays and lesbians, holding the State 

“cannot demean their existence or control their destiny 

by making their private sexual conduct a crime.” Id., at 

578, 123 S. Ct. 2472, 156 L. Ed. 2d 508.

This dynamic also applies to same-sex marriage. It is 

now clear that the challenged laws burden the liberty of 

same-sex couples, and it must be further acknowledged 

that they abridge central precepts of equality. Here the 

marriage laws enforced by the respondents are in 

essence unequal: same-sex couples are denied all the 

benefits afforded to opposite-sex couples and are 

barred from exercising a fundamental right. Especially 

against a long history of disapproval of their 

relationships, this denial to same-sex couples of the 

right to marry works a grave and continuing harm. The 

imposition of this disability on gays and lesbians serves 

to disrespect and subordinate them. And the Equal 

Protection Clause, like the Due Process Clause, 

prohibits this unjustified infringement of the fundamental 

right to marry. See, e.g., Zablocki, supra, at 383-388, 98 

S. Ct. 673, 54 L. Ed. 2d 618; Skinner, 316 U.S., at 541, 

62 S. Ct. 1110, 86 L. Ed. 1655.

These considerations lead to the conclusion that the 

right to marry is a fundamental right inherent in the 

liberty of the person, and under the Due Process and 

Equal Protection Clauses of the Fourteenth Amendment

couples of the same-sex may not be deprived of that 

right and that liberty. The Court now holds that same-

sex couples may exercise the fundamental right to 

marry. No longer may this liberty be denied to them. 

Baker v. Nelson must be and now is overruled, and the 

State laws challenged by Petitioners in these cases are 

now held invalid to the extent they exclude same-sex 

couples from civil marriage on the same terms and 

conditions as opposite-sex couples.

IV

There may be an initial inclination in these cases to 

proceed with caution—to await further legislation, 

litigation, and debate. The respondents warn there has 

been insufficient democratic discourse before deciding 

an issue so basic as the definition of marriage. In its 

ruling on the cases now before this Court, the majority 

opinion for the Court of Appeals made a cogent 

argument that it would be appropriate for the 

respondents’ States to await further public discussion 

and political measures before licensing same-sex 

marriages. See DeBoer, 772 F. 3d, at 409.

Yet there has been far more deliberation than this 

argument acknowledges. There have been referenda, 

legislative debates, and grassroots campaigns, as well 

as countless studies, papers, books, and other popular 

and scholarly writings. There has been extensive 

litigation in state and federal courts. See Appendix A, 

infra. Judicial opinions addressing the issue have been 

informed by the contentions of parties and counsel, 

which, in turn, reflect the more general, societal 

discussion of same-sex marriage and its meaning that 

has occurred over the past decades. As more than 100 

amici make clear in their filings, many of the central 

institutions in American life—state and local 

governments, the military, large and small businesses, 

labor unions, religious organizations, law enforcement, 

civic groups, professional organizations, and 

universities—have devoted substantial attention to the 

question. This has led to an enhanced understanding of 

the issue—an understanding reflected in the arguments 

now presented for resolution as a matter of 

constitutional law.

Of course, the Constitution contemplates that 

democracy is the appropriate process for change, so 

long as that process does not abridge fundamental 

rights. Last Term, a plurality of this Court reaffirmed the 

importance of the democratic principle in Schuette v. 

BAMN, 572 U.S. ___, 134 S. Ct. 1623, 188 L. Ed. 2d 

613 (2014), noting the “right of citizens to debate so 

they can learn and decide and then, through the political 

process, act in concert to try to shape the course of their 

own times.” Id., at, 134 S. Ct. 1623, 188 L. Ed. 2d at 

628. Indeed, it is most often through democracy that 

liberty is preserved and protected in our lives. But as 

Schuette also said, “[t]he freedom secured by the 

Constitution consists, in one of its essential dimensions, 

of the right of the individual not to be injured by the 

unlawful exercise of governmental power.” Id., at ___, 

134 S. Ct. 1623, 188 L. Ed. 2d at 628. Thus, when the 

rights of persons are violated, “the Constitution requires 
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redress by the courts,” notwithstanding the more 

general value of democratic decisionmaking. Id., at ___, 

134 S. Ct. 1623, 188 L. Ed. 2d at 628. This holds true 

even when protecting individual rights affects issues of 

the utmost importance and sensitivity.

The dynamic of our constitutional system is that 

individuals need not await legislative action before 

asserting a fundamental right. The Nation’s courts are 

open to injured individuals who come to them to 

vindicate their own direct, personal stake in our basic 

charter. An individual can invoke a right to constitutional 

protection when he or she is harmed, even if the 

broader public disagrees and even if the legislature 

refuses to act. The idea of the Constitution “was to 

withdraw certain subjects from the vicissitudes of 

political controversy, to place them beyond the reach of 

majorities and officials and to establish them as legal 

principles to be applied by the courts.” West Virginia Bd. 

of Ed. v. Barnette, 319 U.S. 624, 638, 63 S. Ct. 1178, 87 

L. Ed. 1628 (1943). This is why “fundamental rights may 

not be submitted to a vote; they depend on the outcome 

of no elections.” Ibid. It is of no moment whether 

advocates of same-sex marriage now enjoy or lack 

momentum in the democratic process. The issue before 

the Court here is the legal question whether the 

Constitution protects the right of same-sex couples to 

marry.

This is not the first time the Court has been asked to 

adopt a cautious approach to recognizing and protecting 

fundamental rights. In Bowers, a bare majority upheld a 

law criminalizing same-sex intimacy. See 478 U.S., at 

186, 190-195, 106 S. Ct. 2841, 92 L. Ed. 2d 140. That 

approach might have been viewed as a cautious 

endorsement of the democratic process, which had only 

just begun to consider the rights of gays and lesbians. 

Yet, in effect, Bowers upheld state action that denied 

gays and lesbians a fundamental right and caused them 

pain and humiliation. As evidenced by the dissents in 

that case, the facts and principles necessary to a correct 

holding were known to the Bowers Court. See id., at 

199, 106 S. Ct. 2841, 92 L. Ed. 2d 140 (Blackmun, J., 

joined by Brennan, Marshall, and Stevens, JJ., 

dissenting); id., at 214, 106 S. Ct. 2841, 92 L. Ed. 2d 

140 (Stevens, J., joined by Brennan and Marshall, JJ., 

dissenting). That is why Lawrence held Bowers was “not 

correct when it was decided.” 539 U.S., at 578, 123 S. 

Ct. 2472, 156 L. Ed. 2d 508. Although Bowers was 

eventually repudiated in Lawrence, men and women 

were harmed in the interim, and the substantial effects 

of these injuries no doubt lingered long after Bowers

was overruled. Dignitary wounds cannot always be 

healed with the stroke of a pen.

A ruling against same-sex couples would have the same 

effect—and, like Bowers, would be unjustified under the 

Fourteenth Amendment. The petitioners’ stories make 

clear the urgency of the issue they present to the Court. 

James Obergefell now asks whether Ohio can erase his 

marriage to John Arthur for all time. April DeBoer and 

Jayne Rowse now ask whether Michigan may continue 

to deny them the certainty and stability all mothers 

desire to protect their children, and for them and their 

children the childhood years will pass all too soon. Ijpe 

DeKoe and Thomas Kostura now ask whether 

Tennessee can deny to one who has served this Nation 

the basic dignity of recognizing his New York marriage. 

Properly presented with the petitioners’ cases, the Court 

has a duty to address these claims and answer these 

questions.

Indeed, faced with a disagreement among the Courts of 

Appeals—a disagreement that caused impermissible 

geographic variation in the meaning of federal law—the 

Court granted review to determine whether same-sex 

couples may exercise the right to marry. Were the Court 

to uphold the challenged laws as constitutional, it would 

teach the Nation that these laws are in accord with our 

society’s most basic compact. Were the Court to stay its 

hand to allow slower, case-by-case determination of the 

required availability of specific public benefits to same-

sex couples, it still would deny gays and lesbians many 

rights and responsibilities intertwined with marriage.

The respondents also argue allowing same-sex couples 

to wed will harm marriage as an institution by leading to 

fewer opposite-sex marriages. This may occur, the 

respondents contend, because licensing same-sex 

marriage severs the connection between natural 

procreation and marriage. That argument, however, 

rests on a counterintuitive view of opposite-sex couple’s 

decisionmaking processes regarding marriage and 

parenthood. Decisions about whether to marry and raise 

children are based on many personal, romantic, and 

practical considerations; and it is unrealistic to conclude 

that an opposite-sex couple would choose not to marry 

simply because same-sex couples may do so. See 

Kitchen v. Herbert, 755 F. 3d 1193, 1223 (CA10 2014)

(“[I]t is wholly illogical to believe that state recognition of 

the love and commitment between same-sex couples 

will alter the most intimate and personal decisions of 

opposite-sex couples”). The respondents have not 

shown a foundation for the conclusion that allowing 

same-sex marriage will cause the harmful outcomes 

they describe. Indeed, with respect to this asserted 

basis for excluding same-sex couples from the right to 

marry, it is appropriate to observe these cases involve 

only the rights of two consenting adults whose 



Page 61 of 63

marriages would pose no risk of harm to themselves or 

third parties.

Finally, it must be emphasized that religions, and those 

who adhere to religious doctrines, may continue to 

advocate with utmost, sincere conviction that, by divine 

precepts, same-sex marriage should not be condoned. 

The First Amendment ensures that religious 

organizations and persons are given proper protection 

as they seek to teach the principles that are so fulfilling 

and so central to their lives and faiths, and to their own 

deep aspirations to continue the family structure they 

have long revered. The same is true of those who 

oppose same-sex marriage for other reasons. In turn, 

those who believe allowing same-sex marriage is proper 

or indeed essential, whether as a matter of religious 

conviction or secular belief, may engage those who 

disagree with their view in an open and searching 

debate. The Constitution, however, does not permit the 

State to bar same-sex couples from marriage on the 

same terms as accorded to couples of the opposite sex.

V

These cases also present the question whether the 

Constitution requires States to recognize same-sex 

marriages validly performed out of State. As made clear 

by the case of Obergefell and Arthur, and by that of 

DeKoe and Kostura, the recognition bans inflict 

substantial and continuing harm on same-sex couples.

Being married in one State but having that valid 

marriage denied in another is one of “the most 

perplexing and distressing complication[s]” in the law of 

domestic relations. Williams v. North Carolina, 317 U.S. 

287, 299, 63 S. Ct. 207, 87 L. Ed. 279 (1942) (internal 

quotation marks omitted). Leaving the current state of 

affairs in place would maintain and promote instability 

and uncertainty. For some couples, even an ordinary 

drive into a neighboring State to visit family or friends 

risks causing severe hardship in the event of a spouse’s 

hospitalization while across state lines. In light of the 

fact that many States already allow same-sex 

marriage—and hundreds of thousands of these 

marriages already have occurred—the disruption 

caused by the recognition bans is significant and ever-

growing.

As counsel for the respondents acknowledged at 

argument, if States are required by the Constitution to 

issue marriage licenses to same-sex couples, the 

justifications for refusing to recognize those marriages 

performed elsewhere are undermined. See Tr. of Oral 

Arg. on Question 2, p. 44. The Court, in this decision, 

holds same-sex couples may exercise the fundamental 

right to marry in all States. It follows that the Court also 

must hold—and it now does hold—that there is no lawful 

basis for a State to refuse to recognize a lawful same-

sex marriage performed in another State on the ground 

of its same-sex character.

* * *

No union is more profound than marriage, for it 

embodies the highest ideals of love, fidelity, devotion, 

sacrifice, and family. In forming a marital union, two 

people become something greater than once they were. 

As some of the petitioners in these cases demonstrate, 

marriage embodies a love that may endure even past 

death. It would misunderstand these men and women to 

say they disrespect the idea of marriage. Their plea is 

that they do respect it, respect it so deeply that they 

seek to find its fulfillment for themselves. Their hope is 

not to be condemned to live in loneliness, excluded from 

one of civilization’s oldest institutions. They ask for 

equal dignity in the eyes of the law. The Constitution 

grants them that right.

The judgment of the Court of Appeals for the Sixth 

Circuit is reversed.

It is so ordered. 

Dissent

Chief Justice Roberts, with whom Justice Scalia and 

Justice Thomas join, dissenting.

Petitioners make strong arguments rooted in 

social policy and considerations of fairness. They 

contend that same-sex couples should be allowed to 

affirm their love and commitment through marriage, just 

like opposite-sex couples. That position has undeniable 

appeal; over the past six years, voters and legislators in 

eleven States and the District of Columbia have revised 

their laws to allow marriage between two people of the 

same sex.

But this Court is not a legislature. Whether same-sex 

marriage is a good idea should be of no concern to us. 

Under the Constitution, judges have power to say what 

the law is, not what it should be. The people who ratified 

the Constitution authorized courts to exercise “neither 

force nor will but merely judgment.” The Federalist No. 

78, p. 465 (C. Rossiter ed. 1961) (A. Hamilton) 

(capitalization altered).

Although the policy arguments for extending marriage to 

same-sex couples may be compelling, the legal 

arguments for requiring such an extension are not. The 
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fundamental right to marry does not include a right to 

make a State change its definition of marriage. And a 

State’s decision to maintain the meaning of marriage 

that has persisted in every culture throughout human 

history can hardly be called irrational. In short, our 

Constitution does not enact any one theory of marriage. 

The people of a State are free to expand marriage to 

include same-sex couples, or to retain the historic 

definition.

Today, however, the Court takes the extraordinary step 

of ordering every State to license and recognize same-

sex marriage. Many people will rejoice at this decision, 

and I begrudge none their celebration. But for those who 

believe in a government of laws, not of men, the 

majority’s approach is deeply disheartening. Supporters 

of same-sex marriage have achieved considerable 

success persuading their fellow citizens—through the 

democratic process—to adopt their view. That ends 

today. Five lawyers have closed the debate and enacted 

their own vision of marriage as a matter of constitutional 

law. Stealing this issue from the people will for many 

cast a cloud over same-sex marriage, making a 

dramatic social change that much more difficult to 

accept.

The majority’s decision is an act of will, not legal 

judgment. The right it announces has no basis in the 

Constitution or this Court’s precedent. The majority 

expressly disclaims judicial “caution” and omits even a 

pretense of humility, openly relying on its desire to 

remake society according to its own “new insight” into 

the “nature of injustice.” Ante, at ___, ___, 192 L. Ed. 

2d, at 624, 631. As a result, the Court invalidates the 

marriage laws of more than half the States and orders 

the transformation of a social institution that has formed 

the basis of human society for millennia, for the Kalahari 

Bushmen and the Han Chinese, the Carthaginians and 

the Aztecs. Just who do we think we are?

It can be tempting for judges to confuse our own 

preferences with the requirements of the law. But as this 

Court has been reminded throughout our history, the 

Constitution “is made for people of fundamentally 

differing views.” Lochner v. New York, 198 U.S. 45, 76, 

25 S. Ct. 539, 49 L. Ed. 937 (1905) (Holmes, J., 

dissenting). Accordingly, “courts are not concerned with 

the wisdom or policy of legislation.” Id., at 69, 25 S. Ct. 

539, 49 L. Ed. 937 (Harlan, J., dissenting). The majority 

today neglects that restrained conception of the judicial 

role. It seizes for itself a question the Constitution leaves 

to the people, at a time when the people are engaged in 

a vibrant debate on that question. And it answers that 

question based not on neutral principles of constitutional 

law, but on its own “understanding of what freedom is 

and must become.” Ante, at ___, 192 L. Ed. 2d, at 629. I 

have no choice but to dissent.

Understand well what this dissent is about: It is not 

about whether, in my judgment, the institution of 

marriage should be changed to include same-sex 

couples. It is instead about whether, in our democratic 

republic, that decision should rest with the people acting 

through their elected representatives, or with five 

lawyers who happen to hold commissions authorizing 

them to resolve legal disputes according to law. The 

Constitution leaves no doubt about the answer. . . .

Justice Scalia, with whom Justice Thomas joins, 

dissenting.

I join The Chief Justice’s opinion in full. I write 

separately to call attention to this Court’s threat to 

American democracy.

The substance of today’s decree is not of immense 

personal importance to me. The law can recognize as 

marriage whatever sexual attachments and living 

arrangements it wishes, and can accord them favorable 

civil consequences, from tax treatment to rights of 

inheritance. Those civil consequences—and the public 

approval that conferring the name of marriage 

evidences—can perhaps have adverse social effects, 

but no more adverse than the effects of many other 

controversial laws. So it is not of special importance to 

me what the law says about marriage. It is of 

overwhelming importance, however, who it is that rules 

me.  

Today’s decree says that my Ruler, and the Ruler of 

320 million Americans coast-to-coast, is a majority of 

the nine lawyers on the Supreme Court. The opinion in 

these cases is the furthest extension in fact—and the 

furthest extension one can even imagine—of the Court’s 

claimed power to create “liberties” that the Constitution 

and its Amendments neglect to mention. This practice of 

constitutional revision by an unelected committee of 

nine, always accompanied (as it is today) by 

extravagant praise of liberty, robs the People of the 

most important liberty they asserted in the Declaration 

of Independence and won in the Revolution of 1776: the 

freedom to govern themselves. . . .

But what really astounds is the hubris reflected in 

today’s judicial Putsch. The five Justices who compose 

today’s majority are entirely comfortable concluding that 

every State violated the Constitution for all of the 135 

years between the Fourteenth Amendment’s ratification 

and Massachusetts’ permitting of same-sex marriages 
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in 2003. They have discovered in the Fourteenth 

Amendment a “fundamental right” overlooked by every 

person alive at the time of ratification, and almost 

everyone else in the time since. They see what lesser 

legal minds—minds like Thomas Cooley, John Marshall 

Harlan, Oliver Wendell Holmes, Jr., Learned Hand, 

Louis Brandeis, William Howard Taft, Benjamin 

Cardozo, Hugo Black, Felix Frankfurter, Robert 

Jackson, and Henry Friendly—could not. They are 

certain that the People ratified the Fourteenth 

Amendment to bestow on them the power to remove 

questions from the democratic process when that is 

called for by their “reasoned judgment.” These Justices 

know that limiting marriage to one man and one woman 

is contrary to reason; they know that an institution as old 

as government itself, and accepted by every nation in 

history until 15 years ago,  cannot possibly be supported 

by anything other than ignorance or bigotry. And they 

are willing to say that any citizen who does not agree 

with that, who adheres to what was, until 15 years ago, 

the unanimous judgment of all generations and all 

societies, stands against the Constitution.

The opinion is couched in a style that is as pretentious 

as its content is egotistic. It is one thing for separate 

concurring or dissenting opinions to contain 

extravagances, even silly extravagances, of thought and 

expression; it is something else for the official opinion of 

the Court to do so. Of course the opinion’s showy 

profundities are often profoundly incoherent. “The 

nature of marriage is that, through its enduring bond, 

two persons together can find other freedoms, such as 

expression, intimacy, and spirituality.”  (Really? Who 

ever thought that intimacy and spirituality [whatever that 

means] were freedoms? And if intimacy is, one would 

think Freedom of Intimacy is abridged rather than 

expanded by marriage. Ask the nearest hippie. 

Expression, sure enough, is a freedom, but anyone in a 

long-lasting marriage will attest that that happy state 

constricts, rather than expands, what one can prudently 

say.) Rights, we are told, can “rise . . . from a better 

informed understanding of how constitutional 

imperatives define a liberty that remains urgent in our 

own era.” (Huh? How can a better informed 

understanding of how constitutional imperatives 

[whatever that means] define [whatever that means] an 

urgent liberty [never mind], give birth to a right?) And we 

are told that, “[i]n any particular case,” either the Equal 

Protection or Due Process Clause “may be thought to 

capture the essence of [a] right in a more accurate and 

comprehensive way,” than the other, “even as the two 

Clauses may converge in the identification and definition 

of the right.” (What say? What possible “essence” does 

substantive due process “capture” in an “accurate and 

comprehensive way”? It stands for nothing whatever, 

except those freedoms and entitlements that this Court 

really likes. And the Equal Protection Clause, as 

employed today, identifies nothing except a difference in 

treatment that this Court really dislikes. Hardly a 

distillation of essence. If the opinion is correct that the 

two clauses “converge in the identification and definition 

of [a] right,” that is only because the majority’s likes and 

dislikes are predictably compatible.) I could go on. The 

world does not expect logic and precision in poetry or 

inspirational pop-philosophy; it demands them in the 

law. The stuff contained in today’s opinion has to 

diminish this Court’s reputation for clear thinking and 

sober analysis.

Hubris is sometimes defined as o’erweening pride; and 

pride, we know, goeth before a fall. The Judiciary is the 

“least dangerous” of the federal branches because it 

has “neither Force nor Will, but merely judgment; and 

must ultimately depend upon the aid of the executive 

arm” and the States, “even for the efficacy of its 

judgments.” With each decision of ours that takes from 

the People a question properly left to them—with each 

decision that is unabashedly based not on law, but on 

the “reasoned judgment” of a bare majority of this 

Court—we move one step closer to being reminded of 

our impotence. . . .

Justice Thomas, with whom Justice Scalia joins, 

dissenting.

The Court’s decision today is at odds not only with the 

Constitution, but with the principles upon which our 

Nation was built. Since well before 1787, liberty has 

been understood as freedom from government action, 

not entitlement to government benefits. The Framers 

created our Constitution to preserve that understanding 

of liberty. Yet the majority invokes our Constitution in the 

name of a “liberty” that the Framers would not have 

recognized, to the detriment of the liberty they sought to 

protect. Along the way, it rejects the idea—captured in 

our Declaration of Independence—that human dignity is 

innate and suggests instead that it comes from the 

Government. This distortion of our Constitution not only 

ignores the text, it inverts the relationship between the 

individual and the state in our Republic. I cannot agree 

with it. . . .

Justice Alito, with whom Justice Scalia and Justice 

Thomas join, dissenting.[Omitted.]


